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July 1, 1962—June 30, 1963 


ABSENCES Page | ADVERTISIN G— Continued Page 
(See Leaves of Absence) Necessity or nonnecessity—Contin- 
ACCOUNTABLE OFFICERS ued for account of defaulted 
Debt liquidation—military pay. (See contractor, statutory require- 
Pay, withholding, debt liquidation) ment that contracts be let after 
ADMINISTRATIVE DETERMI- competitive bidding does not 
NATIONS not apply and Govt. is obli- 
Conclusiveness — contracts — dis- gated to minimize damages un- 
putes—payment of claim for ad- der replacement contract, and 
ditional costs under U.S. Atomic to secure lower bid; therefore, 
Energy Commission contract, eontracting agency, which was 
which claim was denied on merits not required to advertise, may 
by contracting officer, is precluded reject all bids and enter into 
under contract modified pursuant private negotiations with one 
to appeal filed by contractor of bidders 
after expiration of 30-day period Surplus property disposition—in 
provided by Disputes clause of disposal of surplus vessels un- 
contract and sustained by hear- der sec. 203(1), Federal Prop- 
ing examiner who erroneously erty and Administrative Serv- 
believing appeal properly taken ices Act of 1949, 40 U.S.C. 
under 60-day period provided by 484(1i), sales are required to be 
Commission’s Rules of Procedure made in accordance with laws 
in Contract Appeals overruled relating to sales of vessels; 
contracting officer’s motion to dis- therefore, requirements for ad- 
miss for lack of jurisdiction, de- vertising, competitive sealed 
cision of contracting officer on bids, and competitive sales 
question of fact having become after advertisement in sec. 508, 
final and conclusive, hearing ex- Merchant Marine Act, 1936, 46 
aminer was without authority to U.S.C. 1158, and sec. 5, Mer- 
consider appeai, and as his de- chant Marine Act, 1920, 46 
termination to overrule motion to U.S.C. 864, make it mandatory 
dismiss—a question of law—did 
not become final and conclusive 
under provisions of Wunder- 
lich Act, 41 U.S.C. 322, Govt.'s 
legal defense of lack of jurisdic- 
tion was not waived, and lacking 
consideration contract modifica- negotiated basis 
tion is void, and, therefore, there Participation in  exhibits—prohibi- 
is no valid claim upon which pay- tion—costs incurred by defense 
ment can be made cost-plus prime contractors in 
ADVERTISING participating in invitational ex- 


Necessity or nonnecessity hibits sponsored by Area Redevel- 
Replacement procerement—award opment Administration to dis- 


of replacement contract to low 

hat ld b 
bidder whose substantially play materials that con : 
lower bid did not conform to produced in labor surplus areas 
advertised invitation for bids may not be regarded as adver- 
in that it exceeded specified de- tising costs which are excepted 
livery limitation by 1 day is from prohibition in sec. 636 
not improper, purchase being of Department of Defense 
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upon Maritime Administra- 
tion to obtain competition 
through advertisement and 
there is no authority to dis- 
pose of surplus vessels on 


722-809 O-64—50 
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ADVERTISING— Continued Page | AGRICULTURE DEPARTMENT— 
Appropriation Act, 1962, against Continued 
use of appropriated funds to re- Forest Service 


imburse defense contractors for 
advertising costs, particularly in 
view of fact that legislative his- 
tory indicates that purpose of ex- 
hibits would have come within 
one of two exemptions which 
Congress considered and then 
disregarded ; therefore, such ex- 
hibit costs incurred by defense 
contracts are not reimbursable 
expenses under cost-plus con- 


AGENTS 


Government — authority — absence 
from regulation requiring review 
and approval of each proposed 
award under competitive bid sale 
of surplus Govt. property when 
acquisition cost is $10,000 or 
more of designation of specific 
office or position which would 
review and approve award does 
not bring spot bid sale of surplus 
property having acquisition cost 
of more than $10,000 in which 
required review and approval 
were not given to successful bid- 
der after contracting officer had 
indicated award would be made to 
him within rule that agent’s ap- 
parent authority is binding on 
Govt. so that Govt. is estopped 
from denying existence of con- 
tract of sale in view of well- 
established principle that when 
contract to be executed between 
two parties is subject to approval 
by another and that approval is 
not given, no binding contract 
exists on which U.S. may be re- 
quired to respond in damages as 
for breach 


AGRICULTURE DEPARTMENT 


Foreign Agricultural Service—assim- 
ilation to Foreign Service regula- 
tions—use of representation al- 
lowances for cost of printing in- 
vitations for official functions 
overseas conducted by Foreign 
Agricultural Service, which is 
subject to rules and regulations 
prescribed by Sec. of State, in- 
cluding regulation prohibiting use 
of representation allowances for 
printing and engraving, is pre- 
cluded by restrictive printing 
regulation even though Foreign 
Agricultural Service appropria- 
tion containing amount for repre- 
sentation allowances is available 
for field printing 


Cooperative agreements with 
States—national forest lands— 
although appropriations for 
construction and maintenance 
of forest development roads 
and trails, which pursuant to 
23 U.S.C. 205 are intended for 
protection, administration, 
and utilization of national 
forests, contain no_ specific 
provision for construction or 
maintenance of existing State- 
or county-owned or controlled 
roads in forest development 
road system, Congresssional 
intent indicating roads are to 
be developed under cooperative 
arrangements between Forest 
Service and States, etc., gen- 
eral rule that appropriated 
funds may not be used for re- 
pair, improvement, or recon- 
struction of State or county 
controlled public roads unless 
specifically authorized is not 
for application, and upon de- 
termination that State- or 
county-owned roads within or 
serving national forests are 
essential to purpose of sec. 
205, use of proposed coopera- 
tive agreement form will pro- 
tect interests of U.S_...--.. 

Services on other than Federal 

lands 
Payment 
Although advance deposits 
of estimated costs are re- 
quired from public and 
private agencies to cover 
cooperative work author- 
ized under 16 U.S.C. 572 
to be performed by For- 
est Service at expense of 
interested parties, in view 
of fact that by written 
agreement provision may 
be made for emergency 
work to be paid from For- 
est Service appropria- 
tions on reimbursable 
basis, payment for other 
than emergency work may 
be made in arrears 
whether paid for in ad- 
vance or on reimbursable 
basis, work would be “at 
the expense of interested 
parties”; therefore, legis- 
lative history not indicat- 
ing intent to preclude use 
of appropriations on 








AGRICULTURE DEPARTMENT— 


Continued 
Forest Service—Continued 
Services on other than Federal 


lands—Continued 

Payment—Continued 
reimbursable basis for 
other than emergency 


work, Forest Service may 
perform cooperative serv- 
ices pursuant to 16 U.S.C. 
572 on reimbursable basis 
when considered advanta- 
geous to Govt., and when 
recovery of costs, includ- 
ing bond procedures, is 
GONE ttncnimemtanen 
Under 15 U.S.C. 572, which 
authorizes performance of 
cooperative work by For- 
est Service and deposit 
of moneys advanced to 
cover estimated cost of 
work to special fund, 
amounts collected on basis 
of estimated advanced bill- 
ings may not be credited 
to Forest Service appro- 
priations prior to  per- 
formance of work, and 
such amounts which rep- 
resent advance deposits 
are for credit to special 
fund 


ALASKA 


Statehood—preparation of remains of 
employees—allowable cost of 
preparation of remains of em- 
ployees stationed in Alaska or 
Hawaii who died while travel- 
ing on official business is gov- 
erned by Part III, E.O. No. 8557, 
dated Sept. 30, 1940, as amended, 
issued pursuant to 5 U.S.C. 103a, 
which specifies no limitation on 
costs when employees die while 
traveling on official business out- 
side continental limits of U.S., 
rather than Part II imposing 
$150 limitation on allowable cost 
for preparing remains when em- 
ployees die within continental 
limits of U.S., no amendment 
having been made after admis- 
sion of Alaska and Hawaii into 
Union to definition “Continental 
United States” as meaning 48 
Sta‘2s and District of Columbia 
which is contained in Executive 


ALLOWANCES 
Quarters. (See Quarters Allow- 
ance) 


ANNUAL LEAVE 


(See Leaves of Absence, annual) 
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876 


3876 
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Military personnel—notice, etc., ef- 
fect—notice to commissioned of- 
ficer in Army of U.S. or Reserve 
component that he is qualified 
for Regular Army warrant officer 
appointment may not be consid- 
ered as appointment as officer in 
Regular Army for entitlement 
to mustering-out pay under 
Mustering-Out Payment Act of 
1944 or Title V of Veterans Re- 
adjustment Assistance Act of 
SOU sisiesiswetsrncnimsiemennsnecicee 

Presidential — effective date — fixed 
statutory term of office of Presi- 
dential appointee in accordance 
with rule of accounting officers 
commences when Presidential 
commission is signed after con- 
firmation of nomination by Sen- 
ate, and fact that appointee does 
not enter upon duty until later 
date and that incumbent remains 
in position is immaterial; there- 
fore, 4-year term of General 
Counsel, National Labor Rela- 
tions Board, fixed by sec. 3(d), 
Labor-Management Relations 
Act, 29 U.S.C. 153(d), became 
effective May 14, 1959, date 
President signed commission fol- 
lowing Senate confirmation, and 
not June 29, 1959, date he en- 
tered on duty, and issuance of 
Presidential commission being 
tantamount to accepting resig- 
nation of incumbent, his con- 
tinued services were in de facto 
status, and official acts  per- 
formed while serving in that 
status were as valid as though 
he were officer de jure_._..--~- 


APPROPRIATIONS 
Atomic 


Energy Commission—court 
costs reimbursement—cost of liti- 
gation undertaken by contractor 
at request of General Services 
Administration contracting offi- 
cer to test constitutionality of 
State tax as it affects Idaho tax 
on gasoline secured by Atomic 
Energy Commission through Fed- 
eral Supply Schedule contracts 
entered into pursuant to sec. 
201(a) (3), Federal Property and 
Administrative Services Act of 
1949, as amended, 40 U.S.C. 
481(a)(3), which authorizes Ad- 
ministration to procure and sup- 
ply personal property for use of 
executive agencies, is cost in- 
curred by Administration in car- 
rying out its normal duties ard 
functions to protect interest of 
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APPROPRIATIONS— Continued 
U.S. for which appropriations of 


Page | APPROPRIATIONS— Continued 
Availability— Continued 


other agencies are not available 
in absence of express statutory 
language, and outcome of litiga- 
tion establishing precedents ap- 
plicable to purchases of all order- 
ing agencies in taxing State, 
Atomic Energy Commission is 
not required to reimburse part of 
litigation expenses incurred by 
Administration to test constitu- 


I 6 Bi Rkicctcincmiidvnne 
Availability 


Construction, etc.—specific appro- 
priation requirement — minor 
construction projects incident 
to property disposal program 
of Dept. of Defense such as 
construction of concrete segre- 
gation bins and _ transitory 
shelters which are not tempo- 
rary structures even though 
constructed of prefabricated 
materials, movable and ac- 
eounted for as personal prop- 
erty, must be regarded as 
public buildings and public im- 
provements for which specific 
appropriations are required 
under sec. 3733, R.S., 41 U.S.C. 
12, and, therefore, use of oper- 
ation and maintenance appro- 
priations made available for 
expenses of preparation for 
disposal and disposal of mili- 
tary supplies, equipment and 
material in sec. 511, Depart- 
ment of Defense Appropriation 
Act, 1963, 76 Stat. 329, to fi- 
nance cost of constructing pub- 
lic buildings or public improve- 
ments for disposal program is 
not proper 

Contracts—future needs—a 3-year 
contract for services and sup- 
plies not contingent on issu- 
ance of orders but to be fur- 
nished automatically incident 
to landings of Govt. aircraft at 
Wake Island, cost to be 
charged to Department of De- 
fense Appropriation Act, 1962, 
is not requirements contract 
which does not obligate funds 
under sec. 1311, Supplemental 
Appropriation Act, 1955, 31 
U.S.C. 200, until orders are 
issued against contract and, 
therefore, contract is not ex- 
empt from statutory prohibi- 
tions against obligating Govt. 
in advance of appropriations 
and beyond extent and availa- 
bility of authorizing appropri- 
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ation, accordingly, 3-year con- 
tract exceeding bona fide needs 
within fiscal year availability 
of appropriation, Govt. is only 
bound to extent of fiscal year; 
however, because of nature of 
contract it may be completed, 
but long-term contract author- 
ity should be requested from 
Congress if future similar 
needs cannot be met on annual 
basis, with renewal options 
from year to year 


Expenses incident to specific pur- 


poses 
Necessary expenses 

Cost of permanent improve- 
ments to private property, 
estimated 10 percent of 
total sum to be expended 
under Public Health Serv- 
vice cost-reimbursement 
eontract for experimental 
breeding of primates for 
eancer research by Na- 
tional Institutes of 
Health, is proper charge 
against appropriated fund, 
notwithstanding general 
rule that in absence of 
specific legislation appro- 
priated funds may not be 
used for permanent im- 
provement of private prop- 
erty, rule being one of pol- 
icy and not of positive 
law; however, facts and 
circumstances of each case 
must be considered, and in 
view of fact that under 
proposed contract perma- 
nent improvements to con- 
tractor’s property are 
essential for cancer re- 
search, contractor is par- 
ticularly well qualified to 
perform, and in. climate 
ideally suitable for project, 
and cost of improvements 
is nominal in comparison 
with total costs, contem- 
plated improvements will 
not contravene rule 

Obligation of Federal Avia- 
tion Agency which might 
arise under aircraft rental 
contract for damages or 
destruction of contractor’s 
aircraft is necessary ex- 
pense incident to hiring 
of aircraft for which Agen- 
cy’s 1963 appropriation 
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APPROPRIATIONS— Continued 
Availability—Continued 
Expenses incident to specific pur- 


Page | APPROPRIATIONS—Continued Page 
Availability—Continued 
that State- or county-owned 


poses—Continued 


Necessary expenses—Continued 
is expressly available and, 
therefore, that appropria- 
tion is available for any 
payments under liability 
clause of contract. 

Public building improvements— 
use of appropriation for ex- 
tension and remodeling of 
State Dept. building to pay 
eost of constructing pneu- 
matic tube communications 
system between White House 
and State Dept. when such 
system cannot reasonably be 
related to specific purpose— 
extending or remodeling 
State Dept. building—for 
which appropriation is made 
would be in contravention of 
prohibitory statutes—secs. 
3678 and 3733, R.S., 31 
U.S.C. 628 and 41 U.S.C. 
12, which require appropria- 
tions to be applied solely to 
objects for which made, and 
specific designation of appro- 
priation for extension and 
remodeling of State Dept. 
building precludes its use 
for general purposes in con- 
nection with conduct of for- 
eign affairs 

Objects other than as specified— 

State roads in national for- 

ests—although appropriations 

for construction and mainte- 
nance of forest development 
roads and trails, which pursu- 
ant to 23 U.S.C. 205 are in- 
tended for protection, admin- 
istration, and utilization of 
national forests, contain no 
specific provision for construc- 
tion or maintenance of exist- 
ing State- or county-owned or 
controlled roads in forest de- 
velopment road system, Con- 
gressional intent indicating 
roads are to be developed 
under cooperative § arrange- 
ments between Forest Service 
and States, etc., general rule 
that appropriated funds may 
not be used for repair, im- 
provement, or reconstruction 
of State or county controlled 
public roads unless specifically 
authorized is not for applica- 
tion, and upon determination 


roads within or serving na- 
tional forests are essential to 
purpose of sec. 205, use of 
proposed cooperative agree- 
ment form will protect inter- 
8 ee ee 

Printing and binding. (See Print- 
ing and Binding, appropria- 
tion availability) 

Representation allowances—print- 
ing, ete.—use of representation 
allowances for cost of printing 
invitations for official func- 
tions overseas conducted by 
Foreign Agricultural Service, 
which is subject to rules and 
regulations prescribed by Sec. 
of State, including regulation 
prohibiting use of representa- 
tion allowances for printing 
and engraving, is precluded by 
restrictive printing regulation 
even though Foreign Agricul- 
tural Service appropriation 
containing amount for repre- 
sentation allowances is avail- 
able for field printing 


Safety glasses—although cost of 


prescription ground safety 
glasses (frames and lenses) 
which agency requires em- 
ployees to wear for protection 
may be paid from appropriated 
funds pursuant to 5 U.S.C. 
118g, which authorizes pur- 
chase of special clothing and 
equipment for protection of 
employees, who are engaged in 
hazardous duties, in perform- 
ance of assigned tasks, glasses 
to remain property of Govt. 
and subject to its control, cost 
of eye examinations and pre- 
scriptions may not be paid by 
agency, unless employee is un- 
able to furnish prescription, or 
that prescription cannot be 
made from glasses he nor- 
mally wears, necessity for pre- 
scription ground safety lenses 
presupposing employees nor- 
mally wear or require vision 
correctives made up from 
prescription 

Specific v. general. (See Appro- 
priations, specific v. general) 


Federal aid to States. (See States, 


Federal aid, grants, etc.) 


Federal grants, etc., to other than 
States. (See Funds Federal 


grants, etc., to other than States) 





758 


APPROPRIATIONS— Continued 
Fiscal year—availability beyond— 


contracts—long term—although 
2-year contract for reporting 
services entered into by agency 
to fill its needs beyond fiscal year 
appropriation available at time 
of execution of contract is not in 
contravention of secs. 3679 and 
3732, R.S., 31 U.S.C. 665, and 41 
id. 11, prohibiting contracts in 
excess of appropriations unless 
authorized by law, since this type 
of contract does not obligate 
Govt. for future payment of 
money unless more than certain 
number of copies are furnished 
agency—a situation which has 
never occurred heretofore—it 
does represent enforceable obli- 
gation against U.S., and as such 
is contrary to intent of public 
advertising statutes and _ sec. 
3732, R.S., which prohibits mak- 
ing of contracts ‘“‘unless the same 
is authorized by law or is under 
an appropriation adequate to its 
fulfillment” and, therefore, in- 
terests of Govt. require that such 
contracts be limited to 1 year___ 


Interior Department—availability— 


litigation costs incident to bene- 
ficial interest—where under power 
purchase contract, subject to 
price adjustment and reimburse- 
ment for plant operation and 
maintenance costs, including 
overhead and administration, 
cost of repairing damaged turbine 
furnished by manufacturer and 
litigation by Electric Cooperative 
to recover such costs are in- 
cluded in purchase price and 
charged to Southwestern Power 
Administration Continuing Fund, 
Administration, when contract 
becomes inoperative, although 
not party to action, having bene- 
ficial interest may arrange to re- 
imburse attorneys to continue 
litigation, and litigation costs 
having arisen incident to pur- 
chase of power may be considered 
adjustment of contract price and 
charged to Continuing Fund, pro- 
vided Electric Cooperative agrees 
not to retain any part of sum re- 
covered incident to trial or settle- 
Ee eee 


Limitations—aircraft purchases—al- 


though payment for destruction 
of aircraft under Federal Avia- 
tion Agency rental contract ob- 
ligating Agency to pay for de- 
struction of aircraft would not 
constitute “purchase” of aircraft 


INDEX DIGEST 


Page | APPROPRIATIONS— Continued 


within appropriation limitation 
on specific number of aircraft 
that can be purchased, if Agency 
acquires remains of aircraft and 
makes it usable aircraft such ac- 
tion constitutes “purchase” with- 
in limitation 


Obligation 


Contracts 
Future needs 

Although 2-year contract 
for reporting services en- 
tered into by agency to fill 
its needs beyond fiscal year 
appropriation available at 
time of execution of con- 
tract is not in contraven- 
tion of secs. 3679 and 
3732, R.S., 31 U.S.C. 665, 
and 41 id. 11, prohibiting 
contracts in excess of ap- 
propriations unless au- 
thorized by law, since this 
type of contract does not 
obligate Govt; for future 
payment of money unless 
more than certain number 
of copies are furnished 
agency—a situation which 
has never occurred here- 
tofore—it does represent 
enforceable obligation 
against U.S., and as such 
is contrary to intent of 
public advertising statutes 
and sec. 3732, R.S., which 
prohibits making of con- 
tracts “unless the same is 
authorized by law or is 
under an appropriation 
adequate to its fulfill- 
ment” and, therefore, in- 
terests of Govt. require 
that such contracts be 
limited to 1 year 

A 3-year contract for serv- 
ices and supplies not con- 
tingent on issuance of or- 
ders but to be furnished 
automatically incident to 
landings of Govt. aircraft 
at Wake Island, cost to be 
charged to Department of 
Defense Appropriation 
Act, 1962, is not require- 
ments contract which does 
not obligate funds under 
sec. 1311, Supplemental 
Appropriation Act, 1955, 
31 U.S.C. 200, until orders 
are issued against con- 
tract and, therefore, con- 
tract is not exempt from 
statutory prohibitions 
against obligating Govt. 





INDEX DIGEST 759 


APPROPRIATIONS— Continued Page | APPROPRIATIONS—Continued Page 
Obligation—Continued Obligation—Continued 
Contracts—Continued Travel expenses—practice of 


Future needs—Continued 

in advance of appropria- 
tions and beyond extent 
and availability of au- 
thorizing appropriation, 
accordingly, 3-year con- 
tract exceeding bona fide 
needs within fiscal year 
availability of appropria- 
tion, Govt. is only bound 
to extent of fiscal yeat; 
however, because of nature 
of contract it may be com- 
pleted, but long-term con- 
tract authority should be 
requested from Congress 
if future similar needs 
cannot be met on annual 
basis, with renewal op- 
tions from year to year__ 
Subsequent to expiration date— 
extension of procurement au- 
thorizations issued by Agen- 
ey for International Devel- 
opment to _ participating 
countries in those cases 
where original contracting 
period has expired because 
Agency was unable to com- 
plete required extension ac- 
tion prior to expiration date 
of contracting period would 
not create any legal duty or 
liability on part of U.S. with 
respect to authorization or 
to use of previously obligated 
funds, nor could recipient 
country act in any manner 
to create liability after ter- 
minal contracting date; 
therefore, any action taken 
after expiration of contract- 
ing period must be construed 
as new obligation and 
charged against funds avail- 
able at time such action is 


Definite commitment—while, un- 
der liability clause in Federal 
Aviation Agency aircraft rental 
contract which obligates Agen- 
cy to pay for damage or de- 
struction of aircraft there is 
always possibility of payment 
being required, such possibility 
alone is not sufficient to require 
establishment of reserve of 
funds for contingent liability 
and until it is apparent that 
demand under clause may be 
made, funds cannot be cur- 
rently obligated 


State Department in charging 
expired appropriation for over- 
seas travel costs, after travel 
had been performed in succeed- 
ing fiscal year and original 
travel orders which designated 
succeeding appropriation for 
obligation had been canceled, 
on basis of sec. 10, act of 
Aug. 1, 1956, 5 U.S.C. 1700, 
which authorized charging of 
travel and transportation costs 
to appropriation current at 
time travel begins, is not 
proper in absence of anything 
in act or its legislative history 
that indicates that after fiscal 
year appropriation has _ ex- 
pired it retroactively may be 
obligated to cover travel costs 
incurred in subsequent fiscal 
year, and, therefore, while no 
adjustment action will be 
taken in connection with previ- 
ous travel costs which were 
improperly charged, in future 
travel costs may not be charged 
to expired appropriations... 


Specific v. general—general rule— 


use of appropriation for exten- 
sion and remodeling of State 
Dept. building to pay cost of con- 
structing pneumatic tube com- 
munications system between 
White House and State Dept. 
when such system cannot reason- 
ably be related to specific pur- 
pose—extending or remodeling 
State Dept. building—for which 
appropriation is made would be 
in contravention of prohibitory 
statutes—secs. 3678 and 3733, 
R.S., 31 U.S.C. 628 and 41 U.S.C. 
12, which require appropriations 
to be applied solely to objects for 
which made, and specific designa- 
tion of appropriation for exten- 
sion and remodeling of State 
Dept. building precludes its use 
for general purposes in connec- 
tion with conduct of foreign 


ARBITRATION 
Arbitrator employment—union mat- 


ters, (See Unions, Federal serv- 
ice, arbitration services, contract- 
ing procedures) 


ATOMIC ENERGY COMMIS- 


SION 


Appropriations. (See Appropria- 


tions, Atomic Energy Commis- 
sion) 
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ATOMIC ENERGY COMMIS- 









SION—Continued 
Contracts—modification—void— pay- 
ment of claim for additional costs 
under U.S. Atomic Energy Com- 
mission contract, which claim 
was denied on merits by contract- 
ing officer, is precluded under 
contract modified pursuant to ap- 
peal filed by contractor after ex- 
piration of 30-day period pro- 
vided by Disputes clause of con- 
tract and sustained by hearing 
examiner who erroneously believ- 
ing appeal properly taken under 
60-day period provided by Com- 
mission’s Rules of Procedure in 
Contract Appeals overruled con- 
tracting officer’s motion to dis- 
miss for lack of jurisdiction, deci- 
sion of contracting officer on 
question of fact having become 
final and conclusive, hearing ex- 
aminer was without authority to 
consider appeal, and as his deter- 
mination to overrule motion to 
dismiss—a question of law—did 
not become final and conclusive 
under provisions of Wunderlich 
Act, 41 U.S.C. 322, Govt.’s legal 
defense of lack of jurisdiction 
was not waived, and lacking con- 
sideration contract modification 
is void and, therefore, there is no 
valid claim upon which payment 
CO Dh MN cco ccccuneccne 
Employees 
Night differential 
Guard and courier service 
Occasional unscheduled over- 
time duty after 6 p.m. by 
Atomic Energy Commis- 
sion guards in connection 
with tests, lectures, and 
emergency building protec- 
tion which cannot be regu- 
larly scheduled because of 
impossibility to anticipate 
overtime work in advance 
does not constitute “regu- 
larly scheduled work” 
within meaning of night 
differential statute, sec. 
301 of Federal Employees 
Pay Act of 1945, as 
amended, 5 U.S.C. 921, as 
work to constitute regu- 
larly scheduled work must 
be duly authorized in ad- 
vance and must be sched- 
uled to recur on successive 
days or after specified in- 
tervals; therefore, guards 
performing occasional un- 
scheduled night overtime 
duty are not entitled to 
payment of night differen- 
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SION—Continued 


Employees—-Continued 


Night differential— Continued 

Guard and courier service—Con. 
tial authorized under 5 
Wise. Wiltcukecteneccns 
Where Atomic Energy Com- 
mission facilities continue 
occasionally and without 
advance notice to operate 
beyond regularly estab- 
lished duty hours of 7 :30 
a.m. to 5:30 p.m., requir- 
ing night overtime guard 
service, night differential 
under sec. 301 of Federal 
Employees Pay Act of 
1945, as amended, 5 U.S.C 
921, provided for “regu- 
larly scheduled work’ be- 
tween hours of 6 p.m. and 
6 a.m. may be authorized 
only when supported by 
administrative finding that 
inherent requirement of 
particular post assignment 
is that guard remain on 
duty so long as facility is 
in operation, including 
when necessary overtime 
duty after 6 p.m., and that 
overtime status after 6 
p.m. frequently recurs for 
individual guard, other- 
wise, overtime work is not 
regularly scheduled and is 
not subject to night dif- 
ferential payment_ ~~~ 


Transportation under section 22 quo- 


tation—charges same as for mili- 
tary impedimenta—offer under sec. 
22, Interstate Commerce Act to 
transport in passefger train serv- 
ice Atomic Energy Commission 
shipments of training material 
in Govt-owned cars under same 
conditions and at same rates as 
those available for transportation 
of military impedimenta is offer 
to move shipments unde? sec, 22 
quotation of Joint Military Pas- 
senger Agreement in effect at 
time transportation service is 
furnished, and pertinent agree- 
ment providing that charges for 
transporting military impedi- 
menta will be same amount in 
dollars and cents as would apply 
if shipments moved in regular 
freight train service under cur- 
rent tariffs and agreements with 
military authorities, sec. 22 quo- 
tation offered to Atomic Energy 
Commission requires that basis 
of charges in appropriation Joint 
Military Passenger Agreement 
apply equally in computing 
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Liability clause in Federal Avi- 
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ATTORNEYS 
Fees—Government’s interest benefi- 


cial— where under power pur- 
chase contract, subject to price 
adjustment and reimbursement 
for plant operation and mainte- 
nance costs, including overhead 
and administration, cost of ‘re- 
pairing damaged turbine fur- 
nished by msénufacturer and liti- 
gation by Electric Cooperative to 
recover such costs are included in 
purehase price and charged to 
Southwestern Power Administra- 
tion Continuing Fund, Adminis- 
tration, when contract becomes 
inoperative, although not party 
to action, having beneficial inter- 
est may arrange to reimburse at- 
torneys to continue litigation, 
and litigation costs having arisen 
incident to purchase of power 
may be considered adjust- 
ment of contract price and 
charged to Continuing Fund, 
provided Electric Cooperative 
agrees not to retain any part of 
sum recovered incident to trial 


agreements which would ob- 
ligate Govt. in event aircraft 
is destroyed or damaged be- 
yond repair’ to pay contrac- 
tor fair market’ value of 
aircraft at time, less salvage 
value, if any, is clause 
which fixes maximum liabil- 
ity measureable by fair mar- 
ket value of aircraft and, 
therefore, is not objection- 
able on basis of creating 
indefinite or uncertain liabil- 
ity on Agency 


BIDDERS 
Invitation right—failure to include 


name of bidder on bidder's list, 
although his removal by admir- 
istrative office because his work 
in constructing experimental 
prototype was considered un- 
satisfactory may be open to 
question, does not constitute 
sufficient justification for cancel- 
ing invitation, procurement hav- 
ing been properly advertised___ 


or settlement of case___.---- -- 595 Qualifications 
BAILMENTS As bid evaluation factér—low bid- 
Liability der’s failure to submit list of 


Enlargement authority 
Inclusion of clause in Federal 
Aviation Agency contracts 
for lease of flight training 
aircraft on flying-hour rental 
basis, which will increase 
liability of Agency beyond 
its legal responsibility as 
bailee by requiring return of 
aircraft in as good condi- 
tion as when received, rea- 
sonable wear and tear ex- 
cepted, and assumption of 
risk of loss resulting from 
lessor’s negligence or from 
acts of God, is within au- 
thority of Agency in same 
manner that individual 
bailee can increase his re- 
sponsibility for goods in his 
care for bailment considera- 
tion, therefore, in view of 
advantage to Govt. by inclu- 
sion of such liability clause 
in reduction of rental 
charge and fact that there 
will be little likelihood that 
Govt. will have to pay more 
than small amounts under 
clause, no objection to its 


equipment with bid for fur- 
nishing refuse collection and 
disposal services in response 
to invitation which not only 
permitted deviations from 
equipment specification when 
approved by contracting officer 
but further specified that bid- 
der did not have to actually 
own equipment at time of bid 
submission is failure to sub- 
mit data necessary to deter- 
mine capability of bidder 
rather than responsiveness of 
bid, and, since equipment list 
requirement could be accom- 
plished by submission after bid 
opening, bid should not have 
been rejected without first af- 
fording bidder opportunity to 
furnish list and, if after such 
list is furnished bidder is de- 
termined to be _ responsible, 
award to second low bidder 
should be canceled 


Capacity, ete.—plant facilities— 


award under invitation for bids 
on two identical groups of 
equipment to be produced for 
reasons of national defense 
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and industrial mobilization at 
two separate and independent 
plants to low bidder who at 
time of bid opening had only 
one plant in operation would 
be proper, invitation indicating 


only that separate and inde- 


pendent plants were to be 
available at time of production 
and not requiring that bids 
establish existence of two 
plants on bid opening day, and 
information going to responsi- 
bility of bidder rather than 


responsiveness of bid, low bid- 
der having satisfied contract- 
ing officer after bid opening of 
ability to meet contract com- 
mitments under conditions of 
separation and independence of 
required facilities may be 


awarded contract 


Experience—competition—require- 


ment in invitation that only 
new supplieis have to furnish 
preproduction samples and 
testing, while creating dispar- 
ity among bidders, is not in 
violation of competitive bid- 
ding principles, if acceptabil- 
ity of product cannot be deter- 
mined without such actual 
demonstration or testing, and 
provided, that, terms of compe- 
tition are clearly set forth in 
invitation 


Small business concerns, (See Con- 
tracts, awards, small business 
cerns) 


BIDS 


Acceptance time limitation 
Extension 


After expiration—to permit 
consideration of bid which 
contained shorter acceptance 
period than that specified in 
invitation and which was 
not extended until after ex- 
piration of period would be 
to give bidder choice to be 
obligated or not, and award 
to second low bidder who 
prior to expiration of its 
longer bid acceptance period 
extended acceptance time 
would better serve integrity 
of competitive bidding sys- 
tem than award to low bid- 
der who permitted its bid to 
expire prior to offering ex- 


Purpose—provision for exten- 
sions of bid acceptance pe- 
riods in event of adminis- 


Page 


BIDS— Continued 
Acceptance time limitation—Continued 
Extension—Continued 
trative delays after bid open- 
ing in sec. 1-2.404-1(c) of 
Federal Procurement Regs. 
was for purpose of authoriz- 
ing extension requests when- 


ever failure to do so would 


require readvertisement and 
was not for application when 
one of two or more accept- 
able bids were inadvertently 
permitted to expire 

Responsibility—although under 
provision for extensions of 
bid acceptance periods in 
event of administrative de- 
lays after opening in sec. 
1-—2.404-1(c), Federal Pro- 
curement Regs., duty may be 
imposed upon contracting 
officer to request bidders to 
extend bid acceptance time, 
bidders likewise have obliga- 
tion to check with contract- 
ing officer before bid accept- 
ance period expires if they 
have continuing interest in 
having their bids considered 
for award 


Alternative—bids and proposals in- 
vited—under advertised procure- 
ment inviting bids for construc- 
tion of Govt. microwave radio 
system and notifying bidders al- 
ternate proposals were being 
sought for services based on pri- 


vately owned and operated fa- 
cilities, with reservation to Govt. 
of right to decide after submis- 
sion of bids and proposals which 
alternative will be selected, 
award to other than common car- 
rier proposing to use its own fa- 
cilities would not contravene 41 
U.S.C, 253, requiring award un- 
der advertised procurement to be 
made to that bidder whose bid 
“will be most advantageous to 
the Government, price and other 
factors considered,” the two 
methods of operation considered 
being mutually exclusive alterna- 
tives, and specifications reserv- 
ing to Govt. right to decide after 
submission of bids which alterna- 
tive will be selected and, there- 
fore, advertised procurement pro- 
viding for negotiation, evaluation 
on one alternative against other 
does not violate competitive bid- 
ding principles and award to low 
bidder on construction of Govt. 
microwave radio system is 
proper 


Page 
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Under advertised procurement 
for conversion of two naval 
vessels, requiring certifica- 
tion pursuant to sec. 2, Buy 
American Act, 41 U.S.C. 10a, 


that vessels are domestic 


source end product, award 
to low domestic bidder whose 
bid on “substantially all’ do- 
mestic product, including 
midsections of vessels con- 
structed in Japan, is mate- 
Trially less than bid of 
another domestic bidder pro- 
posing “all” domestic com- 
ponents would be proper 
award and, although Secre- 
tary of Navy has discretion- 
ary authority under adver- 
tised procurements to con- 
sider factors other than 
price, he may not award 
contract to other than low, 
responsible, qualified bidder ; 
therefore, domestic bidder 
offering to furnish “all’”’ 
domestic product may not be 
favored over domestic bidder 
offering “substantially all” 
domestic product, which un- 
der terms of sec. 2(a), E.O. 
No. 10582, dated Dec. 17, 
1954, as amended, is re- 
garded as domestic bid, cost 
of domestic components ex- 
ceeding cost of foreign origin 
components 

Agency, although lacking pre- 
existing authority to favor 
high bid offering domestic 
supplies over low bid offer- 
ing foreign supplies in na- 
tional interest, as required 
by sec, 3(a), E.O. No. 10582, 
issued Dec. 17, 1954, errone- 
ously relied on sec. 3(a) to 
favor domestic supplies in 
order to relieve adverse flow 
of gold, having determined 
purchase of domestic sup- 
plies at greater price differ- 
ential than provided in order 
would not be unreasonable 
or would not be inconsistent 
with public interest, sec. 5 
of order applies and matter 
is within purview of Buy 
American Act, 41 U.S.C. 10a 
to 10d which provides that 
only domestic supplies shall 
be acquired for public use, 
unless head of department 
determines cost to be unrea- 


sonable, and mere fact that 
price for domestic supplies 
is higher than for foreign 
supplies, plus differentials 
stated in B.O., does not re- 
quire determination that do- 


mestic cost was unreason- 
able, and no such determina- 
tion having been made, there 
is no legal basis to disturb 


Price differential—a uthority 
granted agency head under sec. 
5, E.0. No. 10582, issued to 
implement Buy American Act, 
41 U.S.C. 10a to 10d, to de- 
termine that greater differen- 
tial than prescribed in order 
is not unreasonable or that 
purchase of domestic materials 
is not inconsistent with public 
interest is discretionary, and 
when determination is made 
not to exercise authority of sec. 
5, bids are for evaluation under 
E.O. fixing differentials to be 
considered in determining un- 
reasonable costs and award to 
bidder offering domestic sup- 
plies at unreasonable prices 
is precluded 

Procurement of public 
supplies—whether alteration of 
two naval vessels is procured 
under sec. 2, Buy American 
Act, 41 U.S.C. 10a, covering 
contracts for supplies, or sec. 3 
of act, 41 U.S.C. 10b, covering 
contracts for public works, is 
immaterial, both sections re- 
stricting purchases of foreign 
products and providing excep- 
tion to restrictions when cost 
of domestic products is unrea- 
sonable; therefore, low bid on 
product that is substantially 
all domestic need not be re- 
jected in favor of higher bid 
offering all domestic product 
on basis that invitation solic- 
ited bids on supplies, and 
absent determination whether 
contracts for construction, 
alteration, or repair of naval 
vessels is governed by secs. 2 
or 8, Navy’s action in classi- 
fying work as procurement of 
items of supplies covered by 
sec. 2 of act will be accepted 
under rule of statutory cvoa- 
struction that when statute 
is susceptible of different 
constructions, administrative 
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Competitive system— Continued 


construction will not be dis- 
turbed unless erroneous or for 
most cogent reasons__....-.. 
Rejection—while sec. 3(a), B.O. 
No. 10582, dated Dec. 17, 1954, 
as amended, implementing Buy 
American Act of Mar. 3, 1933, 
as amended, 41 U.S.C. 10a- 
10d, expresses intent not to in- 
terfere with any existing au- 
thority or responsibility of 
executive agency to reject any 
bid or offer for reasons of na- 
tional security, section did not, 
and legally could not, confer 
on executive agencies any new 
or additional authority ; there- 
fore, provision for favoring 
domestic bidder over lower 
foreign bidder does not vest 
agency of Govt. under adver- 
tised procurement with discre- 
tionary authority to favor 
higher domestic bidder offer- 
ing all domestic product over 
low domestic bidder proposing 
to furnish product that is sub- 
stantially all domestic 


Competitive system 


Equal bidding basis for all—pro- 
vision in invitation for bids 
which permits bidders who are 
unable to furnish items speci- 
fied, or who consider other 
items appropriate, to bid on 
items that differ from those 
required by invitation contra- 
venes fundamental principle of 
public bidding that all bidders 
must bid on same thing and, 
therefore, provision should be 
deleted from future invita- 


Labor agreement benefits—inclu- 
sion in missile construction 
contracts of clause providing 
employee wage, hour and fringe 
benefits resulting from labor- 
management agreement, which 
benefits are not authorized by 
statute, would restrict compe- 
tition and increase cost to 
Govt.; therefore, such labor 
clause as condition precedent 
would be contrary to laws of 
Govt. contracting ; however, if 
determination is made that in- 
clusion of such labor clause 
would facilitate national de- 
fense under authority in act 
of Aug. 28, 1958, Pub. L. 85- 
804, 50 U.S.C. 1431-1435, no 
objection will be made to exe- 
cution or modification of con- 
tracts with such clause______~ 


Replacement of defaulted con- 
tract—award of replacement 
contract to low bidder whose 
substantially lower bid did not 
conform to advertised invita- 
tion for bids in that it ex- 
ceeded specified delivery limita- 
tion by 1 day is not im- 
proper, purchase being for ac- 
count of defaulted contractor, 
statutory requirement that con- 
tracts be let after competitive 
bidding does not apply and 
Govt. is obligated to minimize 
damages under replacement 
contract, and to secure lower 
bid; therefore, contracting 
agency, which was not required 
to advertise, may reject all bids 
and enter into private nego- 
tiations with one of bidders_-_ 

Unequal factors—requirement in 
invitation that only new sup- 
pliers have to furnish pre- 
production samples and test- 
ing, while creating disparity 
among bidders, is not in vio- 
lation of competitive bidding 
principles, if acceptability of 
product cannot be determined 
without such actual demon- 
stration or testing, and pro- 
vided, that, terms of competi- 
tion are clearly set forth in 
invitation 

Use of erroneous specifications— 
use in invitation for bids of 
Military Specification that had 
been superseded by Federal 
Specification which did not 
come to attention of contract- 
ing officer until after invitation 
for bids had been advertised 
does not require all bids re- 
ceived to be discarded and pro- 
curement readvertised, not- 
withstanding obligation under 
par. 1-1202, Armed Services 
Procurement Reg., to use ap- 
plicable specifications, no sig- 
nificant difference existing be- 
tween products described in 
Military and Federal Spect- 
fications, there is no com- 
pelling reason to cancel invi- 
tation, cancellation after bid 
opening, pursuant to par. 
2-404.1(b) (ii) on ground of 
specification revision, being 
properly limited to award un- 
der original specification which 
would not serve Govt.’s actual 
needs, and even though better 
procedure would have been to 
amend invitation to substitute 
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Federal Specifications, read- 
vertising procurement would 
be more prejudicial to bidders 
and competitive bidding sys- 
tem than award under irregu- 
lar specification 


Evaluation 
Aggregate ov. separable items, 


prices, etc.—total v. extension 
differences—low bid submitted 
in response to invitation, 
which permitted aggregate 
award of three items, if most 
advantageous to Govt., by bid- 
der whose total for items did 
not equal correct arithmetical 
sum of individual items was 
properly evaluated as sepa- 
rate bid on aggregate amount 
and, in view of fact that aggre- 
gate bid price represented 
quantity discount from total 
on all items and that bidder, 
after bid was opened and be- 
fore any other bids were read, 
alleged that he had not made 
any error in addition, bid is not 
required to be considered er- 
roneous bid nor is bidder under 
any necessity to show specific 
reduction from total on all 
three items; therefore, award 
on basis of such low aggre- 
gate bid is proper 


Alternate bases—failure to bid on 


all bases—under invitation 
which requested bids on three 
bases, prime bid and two alter- 
nates, and which provided that 
bids which did not include 
completed bid schedules would 
be considered nonresponsive, 
but did not state that failure 
to bid on each of three bases 
would result in rejection of 
bid, rejection of low prime bid 
supported by completed bid 
schedule solely because bidder 
failed to bid on two alternates 
and, therefore, did not execute 
bid schedules on alternates 
was improper, as was award to 
next low bidder on his alter- 
nate No. 1 bid, in absence of 
justification for requirement 
that bidder must bid on each 
of options that might be exer- 
cised by Govt.; however, work 
having proceeded under con- 
tract, and difference between 
low bid and contract price be- 
ing small, cancellation of con- 
tract would not be justified___ 


Delivery provisions—bid and data 
in conflict—low bid that did 
not take exception to manda- 
tory delivery time of invita- 
tion, but manufacturer’s letter 
furnished prior to bid open- 
ing to identify change in 
equipment offered, as provided 
in bid, indicated longer deliv- 
ery period, which contracting 
officer without verification con- 
sidered as qualifying bid, 
should not have been held non- 
responsive, intent of data sub- 
mitted prior to bid opening 
being only to establish accept- 
ability of equipment offered in 
lieu of specification require- 
ment; however, although bid 
and data should not have been 
interpreted without clarifica- 
tion as qualifying delivery 
schedule specified in invita- 
tion, manufacturer’s letter was 
susceptible of interpretation 
made by contracting officer 
and, therefore, in view of time 
that has expired, award to sec- 
ond low bidder need not be 
canceled 

Estimates 
More than one 

Invitation to bid providing 
for award to lowest aggre- 
gate bidder on items to be 
evaluated on basis of esti- 
mated quantities listed in 
different amounts—one on 
actual requirements, the 
other an arbitrary esti- 
mate for evaluation pur- 
poses—with no indication 
to bidder as to which 
estimate would be used to 
evaluate bid, is ambiguous 
invitation under which 
award would be improper 
in view of fact that by use 
of estimated quantities 
for bid evaluation pur- 
poses that differ from 
actual anticipated need, 
bidder may Be found low 
on evaluation of his bid 
who is not lowest bidder 
on the real, or best esti- 
mate of requirements___- 

Contract award for printing 
services to low bidder 
under ambiguous invita- 
tion that did not indicate 
which of two different 
estimates—one on basis of 
actual need, other on arbi- 
trary basis for evaluation 
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purposes—would be used 
to evaluate bids, where 
successful bidder who 
under any possible evalu- 
ation would not have been 
low bidder but for correc- 
tion of erroneous unit 
price not apparent on face 
of bid, should be can- 
celed, except for orders al- 
ready placed, and procure- 
ment readvertised under 
proper evaluation proce- 
dure, contracting officer 
having no authority to 
make award on basis of 
downward correction of 
bid, evidencing no error 
on its face, which dis- 
placed lower bidder 
Factors other than price 
Administrative authority— under 
advertised procurement for 
conversion of two naval 
vessels, requiring certifica- 
tion pursuant to sec. 2, Buy 
American Act, 41 U.S.C. 
10a, that vessels are domes- 
tic source and _ product, 
award to low domestic bid- 
der whose bid on “substan- 
tially all” domestic preduct, 
including midsections of 
vessels constructed in Ja- 
pan, is materially less than 
bid of another domestic bid- 
der proposing “all’’ domes- 
tic components would be 
proper award and, although 
Secretary of Navy has dis- 
cretionary authority under 
advertised procurements to 
consider factors other than 
price, he may not award con- 
tract to other than low, re- 
sponsible, qualified bidder ; 
therefore, domestic bidder 
offering to furnish “all” do- 
mestic product may not be 
favored over domestic bidder 
offering “substantially all’ 
domestic product, which 
under terms of sec. 2(a), 
E.0O. No. 10582, dated 
Dec. 17, 1954, as amended, 
is regarded as domestic bid, 
cost of domestic components 
exceeding cost of foreign 
origin components 
Plant facilities—award under 
invitation for bids on two 
identical groups of equip- 
ment to be produced for rea- 
sons of national defense and 


Invitation 


two separate and independ- 
ent plants to low bidder who 
at time of bid opening had 
only one plant in operation 
would be proper, invitation 
indicating only that sepa- 
rate and independent plants 
were to be available at time 
of production and not re- 
quiring that bids establish 
existence of two plants on 
bid opening day, and infor- 
mation going co responsibil- 
ity of bidder rather than re- 
sponsiveness of bid, low bid- 
der having satisfied contrac- 
ing officer after bid opening 
of ability to meet contract 
commitments under condi- 
tions of separation and inde- 
pendence of required facili- 
ties may be awarded con- 


Foreign product differential. (See 
Bids, Buy American Act, price 
differential) 

defective — contract 

award for printing services to 

low bidder under ambiguous in- 
vitation that did not indicate 
which of two different esti- 
mates——one on basis of actual 
need, other on arbitrary basis 
for evaluation purposes— 
would be used to evaluate bids, 
where successful bidder who 
under any possible evaluation 
would not have been low bid- 
der but for correetion of erro- 
neous unit price not apparent 
on face of bid, should be can- 
celed, except for orders already 
placed, and procurement re- 
advertised under proper evalu- 
ation procedure, contracting 
officer having no authority to 
make award on basis of down- 
ward correction of bid, evi- 
dencing no error on its face, 
which displaced lower bidder 


Item exclusion—under invitation 


which requires new suppliers 
only to submit preliminary 
samples and testing, bid from 
previous supplier who submits 
prices on all items including 
preproduction sample and test- 
ing items may be evaluated 
without inclusion. of those 
items on basis of determina- 
tion that those items are un- 
necessary from established 
previous suppliers 
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est bidder on that lot and bids 


gotiation with bidder who has 
been determined to have sub- 
mitted lowest responsive bid 
under advertised procurement 
to obtain for Govt. decrease in 
price would not come within 
rule that bidders may not vary 
bids after opening nor would 
such negotiations be prejudicial 
to other bidders; therefore, 
action of Govt. in accepting 
lower prices from low bidder is 
not subject to objection 


Options—basic bid weight—al- 


though, under invitation for 
bids for leased space for postal 
purposes for basic term of 20 
years with several renewal pe- 
riod options which provided 
that greater weight would be 
allowed in evaluation for basic 
term, award to bidder offering 
lowest rental for basic term 
rather than to bidder who was 
low overall on basic term with 
renewal periods was proper un- 
der invitation, in future cases 
because of vagueness of evalua- 
tion factor “greater weight” in 
determining bid prices for basic 
term, more exact basis should 
be stated so that each bidder 
may estimate within reasonable 
limits effect of evaluation fac- 
tor on his bid in relation to 


Separable v. aggregate’ items, 


prices, etc.—evaluation formula 
erroneous—under invitation for 
bids on lots of assorted items 
to be evaluated ‘‘on a lot basis 
only,” with no reservation in 
Govt. to accept any item or 
group of items, rejection of low 
bid on 8 lots, conditioned by 
minimum acceptable dollar 
amount, on basis that invita- 
tion required award to be made 
on each lot to low bidder on 
that specific lot was erroneous, 
and failure to consider Federal 
Property and Administrative 
Services Act of 1949 (41 U.S.C 
253(b)) in bid evaluation de- 
prived Govt. of price advantage 
that would have resulted from 
combining lots to meet low bid- 
der’s dollar limitation; how- 
ever, propriety of payments 
made under contracts awarded 
will not be questioned as eval- 
uation of bids under erroneous 
interpretation that “award 
will be made of each lot to low- 


on combination of lots will not 
be considered” was not incon- 
sistent with implications of 
prior decisions that all or none 
bid limitations are effective ab- 
sent contrary provision in in- 
vitation, but future procure- 
ments should be in accord with 
this decision 


Tax inclusion or exclusion—con- 


stitutionality of Illinois Re- 
tailers’ Occupation Tax be- 
coming effective as to Federal 
Govt. on Aug. 1, 1961, when 
tax was held applicable to State 
of Ilinols, the tax—not sales 
tax but personal tax on both 
domestic and foreign contrac- 
tors for privilege of doing busi- 
ness in Illinois—is applicable 
to Govt. orders after Aug. 1, 
1961, whether filled from 
sources within Illinois or 
shipped into Illinois from an- 
other State and, therefore, 
agencies may reimburse con- 
tractors, except for submission 
of doubtful claims to Claims 
Div. of GAO, under contracts 
that include tax clause, where 
tax was provided for in con- 
tract as separate item, or it 
can be established that bid 
price did not include tax be- 
cause of doubt as to its valid- 
ity, but payment is not author- 
ized where taxes are concealed 
in bid price, or there is no ex- 
pectation of reimbursement, 
and for purpose of evaluating 
future procurements, inclusion 
of standard tax clause in bid 
invitation and tax in bid price 


“will suffice 


Bid bond—low bidder whose bid 


was not accompanied by re- 
quired bid bond because lug- 
gage containing bid guarantee 
was lost in transit and inad- 
vertently misshipped by airline 
so that bid guarantee did not 
arrive until after bid opening 
time may not have airline affi- 
davits concerning lost luggage 
regarded as establishing exist- 
ence of bid guarantee, nor may 
delay in receipt of bid guaran- 
tee be regarded as delay in 
mails; therefore, low bid with- 
out bid guarantee is nonrespon- 
sive to invitation and should 
be rejected 
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Invitation mailing requirement— 
requirement in invitation that 
bids be posted either by regis- 
tered or certified mail as pre- 
requisite to consideration of 
late bid may not be waived in 
absence of authority; there- 
fore, rejection of late bid 
posted under “certificate of 
mailing’, method not included 
in invitation, rather than by 
registered or certified mail, is 
proper, even though bid was 
timely mailed and delayed re- 
ceipt was due to unexplained 
mishandling by postal employ- 
ees, mailing conditions of invi- 
tation being reasonable and in 
accord with governing Armed 
Services Procurement Regula- 


Mishandling determination—invita- 
tion v. regulation—rejection of 
bids that arrived timely by 
way of regular mail on bid 
opening day, but were delivered 
to bid room after scheduled 
bid opening time due to Govt.’s 
delay in handling physical 
transmission of bids from one 
place to another is not required 
and bids may be considered for 
award, bids mailed by certified 
or registered mail, as required 
by invitation in accordance 
with par. 2-201(a)(XXV), 
Armed Services Procurement 
Reg., and arriving at installa- 
tion at same time having been 
timely delivered to bid room; 
therefore, delay in distribution 
of regular mail constitutes de- 
lay within meaning of par. 
2-303.2(111)(B), which  pro- 
vides for consideration of late 
bids mishandled by Govt. with- 
out regard to whether late bid 
was sent by certified or regis- 
tered mail, and par. 2-—303.2 
being one of policy, it prevails 
over par. 2-201(a)(XXV), a 
procedural implementation__-_ 

Oral, etc., amendment acknowl- 
edgments—to permit consid- 
eration of low bid by bidder 
who at bid opening time had 
not acknowledged amendment 
to specifications which affected 
price, quantity or quality of 
bid would be permitting bidder 
to perform in accordance with 
specifications, not including 
amendments, or to permit con- 
sideration of low bid on basis 


of bidder’s telephone acknowl- 
edgment to contracting officer 
after some bids had been 
opened would be permitting 
bidder to amend his bid after 
opening to conform to speci- 
fications as modified by amend- 
ment, either alternative being 
in contravention of competitive 
bidding statutes; therefore, 
failure to timely acknowledge 
amendments makes bid nonre- 
sponsive and requires rejec- 


Mistakes 


Correction—low bid displacement— 
contract award for printing 
services to low bidder under 
ambiguous invitation that did 
not indicate which of two dif- 
ferent estimates—one on basis 
of actual need, other on arbi- 
trary basis for evaluation pur- 
poses—would be used to evalu- 
ate bids, where successful 
bidder who under any possible 
evaluation would not have been 
low bidder but for correction 
of erroneous unit price not ap- 
parent on face of bid, should 
be canceled, except for orders 
already placed, and procure- 
ment readvertised under proper 
evaluation procedure, contract- 
ing officer having no author- 
ity to make award on basis of 
downward correction of bid, 
evidencing no error on its face, 
which displaced lower bidder_-_ 

For errors after award. (See 
Contracts, mistakes) 

Unit price v. extension differ- 
ences—unusual bids—low bid 
submitted in response to invi- 
tation, which permitted aggre- 
gate award of three items, if 
most advantageous to Govt., by 
bidder whose total for items 
did not equal correct arith- 
metical sum of individual items 
was properly evaluated as sep- 
arate bid on aggregate amount 
and, in view of fact that aggre- 
gate bid price represented 
quantity discount from total 
on all items and that bidder, 
after bid was’ opened and be- 
fore any other bids were read, 
alleged that he had not made 
any error in addition, bid is not 
required to be considered erro- 
neous bid nor is bidder under 
any necessity to show specific 
reduction from total on all 
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three items; therefore, award 
on basis of such low aggregate 
bid is proper 

Waiver, etc., of error—acceptance 
of erroneous bid after low bid- 
der has been denied permission 
to have bid cerrected to include 
inadvertently omitted trans- 
portation costs because evi- 
dence did not establish in- 
tended bid price or that bid as 
corrected would remain low 
bid would be prejudicial to 
other bidders and, therefore, 
bidder may not upon request 
receive award on basis of origi- 


All or none 

Partial award lower—an “all 
or none” qualification in low 
aggregate bid for two items 
which was construed by con- 
tracting officer as applicable 
to second item on which bid- 
der was not low bidder 
should have been construed 
to apply to both items and, 
therefore, since award to low 
aggregate bidder will result 
in lower cost to Govt. than 
awards on combination of 
bids, award to low aggregate 
bidder is required and com- 
bination awards should be 

canceled 
Propriety—an “all or none” 
qualification in low aggre- 
gate bid submitted in re- 
sponse to invitation which 
did not contain any provi- 
sion prohibiting submission 
of all or none bids does not 
make bid nonresponsive_-_-__ 
Dollar minimum—under invita- 
tion for bids on lots of assorted 
items to be evaluated “on a lot 
basis only,” with no reserva- 
tion in Govt. to accept any 
item or group of items, rejec- 
tion of low bid on 3 lots, condi- 
tioned by minimum acceptable 
dollar amount, on basis that in- 
vitation required award to be 
made on each lot to low bidder 
on that specific lot was errone- 
ous, and failure to consider 
Federal Property and Adminis- 
trative Services Act of 1949 
(41 U.S.C. 253(b)) in bid eval- 
uation deprived Govt. of price 
advantage that would have re- 
sulted from combining lots to 
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Specifications. 


Withdrawal—after 


meet low bidder’s dollar limita- 
tion; however, propriety of 
payments made under con- 
tracts awarded will not be 
questioned as evaluation of 
bids under erroneous interpre- 
tation that “award will be 
made of each lot to lowest bid- 
der on that lot and bids on 
combination of lots will not be 
considered” was not inconsist- 
ent with implications of prior 
decisions that all or none bid 
limitations are effective absent 
contrary provision in invita- 
tion, but future procurements 
should be in accord with this 
decision 
Offer of compliance—low bidder 
who, netwithstanding general 
statements in letter accom- 
panying bid to effect that he 
will not take exception to spec- 
ifications, reserves right to 
negotiate terms of warranty 
after bid opening has _ sub- 
mitted bid with material quali- 
fications which must be re- 
jected as nonresponsive to 
terms of invitation. B-88231, 
December 15, 1949, unpub- 
lished decision, overruled_-_. 
(See Contracts, spec- 
ifications) 
opening— under 
contract for orange juice 
awarded after denial of bid 
withdrawal submitted  subse- 
quent to bid opening on basis of 
price increase due to partial 
freeze damage to Florida citrus 
crop, which had occurred prior 
to bid opening, contractor may 
not be relieved from contract, 
contracting officer properly re- 
fusing to allow him to withdraw 
bid prior to expiration of accept- 
ance period, and contractor hav- 
ing knowledge of freeze before 
bid opening had ample time to 
withdraw bid prior to bid open- 
ing, as required by invitation for 
bids, his bid remained effective 
during time he knew or should 
have known of freeze and he, 
therefore, in submitting bid as- 
sumed risks resulting from 
freeze, and attempted  with- 
drawal of bid after opening and 
prior to expiration of acceptance 
period was of no force or effect. _ 


BUILDINGS, PUBLIC 
(See Publie Buildings) 
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BURIAL EXPENSES 
Government’s reimbursement liabil- 
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CLAIMS 
Evidence to support—administrative 


Page Pago 


ity—Alaska and Hawaii employ- 
ees—allowable cost of prepara- 
tion of remains of employees sta- 
tioned in Alaska or Hawaii who 
died while traveling on official 
business is governed by Part III, 
E.0. No. 8557, dated Sept. 30, 
1940, as amended, issued pursu- 
ant to 5 U.S.C. 103a, which spec- 
ifies no limitation on costs when 
employees die while traveling on 
official business outside continen- 
tal limits of U.S., rather than 
Part II imposing $150 limitation 
on allowable cost for preparing 
remains when employees die 
within continental limits of U.S., 
no amendment having been made 
after admission of Alaska and 
Hawaii into Union to definition 
“Continental United States” as 
meaning 48 States and Dist. of 
Columbia which is contained in 
Executive order 


records contrary to allegations— 
where allegations by high bidder 
that sales officer at spot bid sale 
of surplus property having acqui- 
sition cost in excess of two mil- 
lion dollars had been delegated 
review and approval authority 
required by General Services 
Admin. regulations for sales of 
surplus property having acquisi- 
tion cost of over $10,000 (44 
CFR 55.50), and that valid and 
binding contract came into ex- 
istence when at spot bid sale 
high bid exceeded upset price, are 
in irreconcilable conflict with ad- 
ministrative report stating that 
review authority had not been 
delegated to sales officer and that 
approval as required by regula- 
tion was never given to sale, ad- 
ministrative report, in absence of 
evidence to overcome presump- 
tion of correctness, must be ac- 


BUY AMERICAN ACT 
Bid evaluation. (See Bids, 
American Act) 
Contracts. (See 
American Act) 
CANAL ZONE 
(See Panama Canal) 
CITIES, CORPORATE LIMITS 
Honolulu, Hawaii—under ordered 


cepted as accurately reficcting 
Gisputed facts........-.-.. 
CLASSIFICATION 
Reclassification—administrative ac- 
tion—authority—agency reclassifi- 
cation of position to grade GS-5 
after certification of position as 
grade GS-4 by Civil Service Com- 
mission and demotion of incum- 


Buy 


Contracts, Buy 


change in duty assignments 
from point within city and 
county of Honolulu, which em- 
braces Island of Oahu, Hawaii, 
to Dist. of Honolulu, correspond- 
ing to urban area of city of Hon- 
olulu, move by member of uni- 
formed services to Honolulu, 
which required temporary occu- 
pancy of hotel accommodations 
for himself and family, entitles 
member to payment for travel, 
temporary lodgings, dependents’ 
travel, and dislocation allowance, 
change in duty assignments con- 
stituting permanent change of 
station within purview of par. 
1150-10a, Joint Travel Regs., 
and, although city and county of 
Honolulu has features of incor- 
porated city, it, nonetheless, has 
dual type government combin- 
ing features of county with those 
of municipality and, therefore, 
transfer of member to official sta- 
tion within boundaries of Dist. 
of Honolulu constitutes perma- 
nent change of station 


bents with retention rights 
pursuant to 5 U.S.C. 1107 was 
not within scope of agency’s au- 
thority under sec. 502, Classifi- 
eation Act of 1949, 5 U.S.C. 
1107, to classify positions origi- 
nally, or to reclassify such posi- 
tions, and agency lacking author- 
ity to reclassify positions 
classified by commission, action 
taken was without legal effect to 
deprive employees of statutory 
right to retained salary and they 
should be restored to saved pay 
status, and employees promoted 
to GS-5 grade on basis of admin- 
istrative reclassification action, 
although required to be down- 
graded to GS-4, may be prospec- 
tively restored to steps of grade 
they would have attained with- 
out regard to erroneous promo- 


CLOTHING AND PERSONAL 
FURNISHINGS 
Special clothing and equipment— 


hazardous occupations — safety 
glasses—although cost of pre- 
scription ground safety glasses 
(frames and _ lenses) which 
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CLOTHING AND PERSONAL 


FURNISHINGS— Continued 
agency requires employees to 
wear for protection may be paid 
from appropriated funds pursu- 
ant to 5 U.S.C. 118g, which au- 
thorizes purchase of special 
clothing and equipment for pro- 
tection of employees, who are 
engaged in hazardous duties, in 
performance of assigned tasks, 
glasses to remain property of 
Govt. and subject to its control, 
cost of eye examinations and pre- 
scriptions may not be paid by 
agency, unless employee is unable 
to furnish prescription, or that 
prescription cannot be made 
from glasses he normally wears, 
necessity for prescription ground 
safety lenses presupposing em- 
ployees normally wear or require 
vision correctives made up from 
prescription 


COAST GUARD 


Commissioned personnel 

Detailed to foreign assistance pro- 

grams 
Authority— assignment of com- 
missioned officer personnel 
of U.S. Coast Guard to aid 
Indonesian Government un- 
der reimbursable agreements 
with Agency for Interna- 
tional Development pursu- 
ant to sec. 632(b) of For- 
eign Assistance Act of 1961, 
22 U.S.C. 2392(b) (Supp. 
III), is permissible under 
sec. 625(d)(1), 22 U.S.C. 
2385(d)(1) (Supp. III), of 
act, which provides for as- 
signment of officers or em- 
ployees of U.S. to perform 
functions outside US., 
phrase “officers and em- 
ployees” as defined in sec. 
644(j) including members of 
Armed Forces and term 
“Armed Forces” of U.S. in 
sec. 644(b) meaning Army, 
Navy, Air Force, Marine 
Corps, and Coast Guard; 
therefore, sec. 633(c) of 
act, removing dual office re- 
strictions of 10 U.S.C. 
3544(b) and 8544(b), as- 
signment of commissioned 
officers of Coast Guard, as 
well as other members of 
Armed Forces, to positions 
under Foreign Assistance 
Act of 1961 is authorized_. 


Page | COAST GUARD—Continued 


Commissioned personnel—Continued 


Detailed to foreign assistance pro- 


grams—Continued 
Compensation — members of 
Armed Forces assigned to 
perform functions outside 
U.S. under sec. 625(d)(1) 
of Foreign Assistance Act of 
1961, 22 U.S.C. 2385(d) 
(Supp. III), which author- 
izes compensation, allow- 
ances, and benefits to as- 
signed personnel at rates 
provided for Foreign Serv- 
ice Reserve and Staff by For- 
eign Service Act of 1946, 
as amended, 22 U.S.C. 801, 
et seq., may only be paid 
in accordance with sec. 
625(d)(1) of 1961 act in 
absence of statutory exemp- 
tion to extra allowance re- 
strictions of 5 U.S.C. 70; 
therefore, right of commis- 
sioned personnel of U.S. 
Coast Guard assigned to pro- 
gram under Foreign Assist- 
ance Act to their pay and 
allowances is suspended dur- 
ing period of assignment and 
they may only receive com- 
pensation, allowances, and 
benefits prescribed for For- 
eign Service Reserve and 


Disability during detail— when 
member of Armed Forces 
who while assigned to duty 
outside U.S. under see. 
625(d)(1), Foreign Assist- 
ance Act of 1961, 22 U.S.C. 
2385(d) (Supp. III), be- 
comes physically disabled, he 
is entitled to disability re- 
tired pay under 10 U.S.C. 
Ch. 61, notwithstanding that 
during period of assignment 
he is not in receipt of “basic 
pay”’ as term is used in chap- 
ter, member’s active serv- 
ice status remaining un- 
changed and except for sec. 
625(d)(1) of 1961 act pre- 
scribing compensation, al- 
lowances, and benefits pro- 
vided for Foreign Service Re- 
serve and Staff by Foreign 
Service Act of 1946, during 
period of assignment, he 
would have been entitled to 
military pay and allowances, 
and legislative history of 
Foreign Assistance Act of 
1961 evidencing no contrary 
intent, there is no require- 
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COAST GUARD— Continued 
Commissioned personnel— Continued 
Detailed to foreign assistance pro- 
grams— Continued 
ment to deny disability re 
tirement privileges to com- 


Page | COAST GUARD— Continued Page 
Commissioned personnel—Continued 
qualification for retirement 
under 14 U.S.C. 231 and 232_. 
COMPENSATION 
Additional 


missioned officer personnel 
of Coast Guard because their 
compensation while assigned 
to duty under act is not de- 
nominated “basic pay” ~~ 
Retirement— commissioned offi- 
cer of U.S. Coast Guard who 
during period of assignment 
outside U.S. under see, 
625(d)(1), Foreign Assist- 
ance Act of 1961, 22 U.S.C. 
2385(d) (Supp. III), which 
requires payment of compen- 
sation, allowances, and bene- 
fits at rates provided for For- 
eign Service Reserve and 
Staff by Foreign Service Act 
of 1946, as amended, com- 
pleted 20 years of active 
service, at least 10 years of 
which was active commis- 
sioned service, prior to as- 
signment is eligible for re- 
tirement under 14 U.S.C, 232 
while assigned to program, 
suspension of military pay 
and allowances for period of 
assignment during which offi- 
cer was paid in accordance 
with sec. 625(d)(1) of 1961 
act not terminating his “ac- 
tive duty” status as member 
of Armed Forces__...-.--- 
Service credits—civilian service— 
although member of Armed 
Forces when assigned to duty 
outside U.S. under sec. 
625(d)(1), Foreign Assistance 
Act of 1961, 22 U.S.C. 2385(d) 
(Supp. III), is entitled only to 
compensation, allowances, and 
benefits prescribed for Foreign 
Service Reserve and Staff by 
Foreign Service Act of 1946, 
suspension of his active duty 
military pay and allowances 
during period of assignment 
does not terminate his mem- 
bership in Armed Forces of 
U.S., and such period is credit- 
able for subsequent computa- 
tion of military pay when offi- 
cer resumes pay status under 
Career Compensation Act of 
1949, as amended, and, there- 
fore, period of assignment of 
Coast Guard officers serving 
under Foreign Assistance Act 
programs is creditable for 


From the United States—honorari- 
ums—maximum salary  pro- 
vided by Classification Act of 
1949, as amended, and pre- 
scribed in act of June 22, 1949, 
63 Stat. 226, as limitation on 
gross salary of any Library of 
Congress position that is aug- 
mented by payment from ap- 
propriated funds of honor- 
arium, which additional com- 
pensation under 2 U.S.C. 162 
is not construed as double 
salary, means highest salary 
payable under Classification 
Act and not actual amounts re- 
ceived as salary during calen- 
dar year, limitation being in- 
tended to preclude employee of 
Library from receiving greater 
total compensation on any pay- 
day than that received by em- 
ployee entitled to maximum 
salary rate under Classification 
Act on payday; therefore, ad- 
ministrative action reducing 
honorarium of employee in or- 
der that combination of his 
Classification Act grade salary 
and honorarium payable to-him 
would not exceed highest rate 
of compensation payable under 
Classification Act was cor- 


Quarters, etc. 


Employees who receive compen- 
sation pursuant to Classifi- 
cation Act of 1949, and are 
furnished Govt. quarters, 
heat and light and related 
services, without charge pur- 
suant to law which author- 
izes furnishing of free serv- 
ices but does not-expressly 
provide that allowances in 
kind are in addition to cash 
salary for position, come 
within requirement in pro- 
viso in sec. 3 of act of Mar. 
5, 1928, 5 U.S.C. 75a, that 
reasonable value of free 
quarters and related services 
be considered as part of com- 
pensation in fixing salary 
rate of position; therefore, 
compensation of such em- 
ployees must be reduced by 
reasonable value of Govt. 
quarters furnished so that 
total amount of cash 





COMPENSATION— Continued 
Additional— Continued 





INDEX DIGEST 





Quarters, etc.—Continued 
compensation and value of 
allowances in kind does not 
exceed Classification Act rate 
of compensation fixed for po- 
CE wciedisuménamnmiincane 

Civilian instructors at U.S. 
Military Academy who re- 
ceive compensation pursuant 
to Classification Act of 1949 
and are furnished public 
quarters without charge un- 
der 10 U.S.C. 4839, which 
entitles employees to utilize 
free quarters but does not 
expressly provide that allow- 
ances in kind are to be con- 
sidered in addition to cash 
salary for positions, are re- 
quired in accordance with 
proviso in see. 3 of act of 
Mar. 5, 1928, 5 U.S.C. 75a, to 
have their compensation re- 
duced by reasonable value of 
Govt. furnished quarters so 
that total amount—cash 
compensation and value of 
allowances furnished in 
kind—does not exceed rate 
of compensation fixed for 
position under  Classifica- 
ee 

Travel, per diem, etc.—in absence 

of specific authority in Post 

Office Department Appropria- 

tion Act (Title II, Pub. L. 

87-575), or any other statute, 

authorizing exception to gen- 
eral rule that Govt. may not 
pay subsistence expenses of or 
furnish free food to civilian em- 
ployees at headquarters in 
addition to regular compensa- 
tion, even though work may be 
performed under unusual con- 
ditions, reimbursement may 
not be made to official of Post 
Office Dept. who made him- 
self voluntary creditor of U.S. 
by expenditure of personal 
funds to provide food for em- 
ployees required to remain on 
duty beyond regular official 
duty hours, 5 U.S.C. 71 prohib- 
ing any civil officer of Govt. 
from receiving any compensa- 
tion or perquisites beyond com- 
pensation allowed by law 


Double 


Concurrent military retired and 
civilian service pay 
Federal credit union—employ- 
ment of retired military offi- 
cer as manager, treasurer or 
loan processor in Federal 
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COMPENSATION— Continued 
Double—Continued 
Concurrent military retired and 


civilian service pay—Con. 
eredit union, organized as 
cooperative organization un- 
der Federal Credit Union 
Act, 12 U.S.C. 1751, et seq., 
with membership that need 
not be composed of Federal 
employees, would not be sub- 
ject to dual office restrictions 
in act of July 31, 1894, 5 
U.S.C. 62, and dual compen- 
sation restrictions in act of 
June 30, 1932, 5 U.S.C. 59a, 
for while organized under 
Federal law and subject to 
Federal supervisions, Fed- 
eral credit union is not gov- 
ernmental organization, and 
designation as fiscal agent of 
U.S. exemption from taxa- 
tion, or use of free space in 
Federal buildings does not 
alter nongovernmental status 
of organization; therefore, 
retired military officer em- 
ployed in Federal credit 
union would not hold “office 


or position” such as is pro- 
hibited or restricted by 5 
U.8.C. 50a and 62........ 
Foreign assistance programs— 
reemployment of retired 
personnel as experts or con- 
sultants under Foreign As- 
sistance Act of 1961 is per- 
missible, sec. 626(b) of act, 
22 U.S.C. 2386(b) (Supp. 
III), authorizing exemption 
of retired military officers 
or civilian employees from 
any law limiting their re- 
employment, or governing 
simultaneous receipt of com- 
pensation and retired pay or 
annuities, and sec. 626(c), 22 
U.S.C. 2386(c) (Supp. IT), 
removing retired officers of 
any of services mentioned in 
Career Compensation Act of 
1949, as amended, from dual 
office restrictions of 5 U.S.C. 
62; however, compensation 
of such retired officers is sub- 
ject to dual compensation 
provisions of 5 U.S.C. 59a__ 
Foreign post, etc., allowances— 
cost-of-living allowances 
which are paid to employees 
in overseas areas pursuant to 
administrative regulation 
are not part of employees’ 
basic compensation and, 
therefore, in application of 
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Double—Continued 
Concurrent military retired and 
civilian service pay—Con. 


Page | COMPENSATION — Continued Page 
Double—Continued 
Concurrent military retired and 
civilian service pay—Con. 
Maximum limitation— Continued 


$10,000 dual compensation 
limitation in sec. 212 of 
Economy Act of 1932, 5 
U.S.C. 59a, cost-of-living al- 
lowances paid to overseas 
employees who are concur- 
rently receiving retired pay 
and civilian compensation 
are not for inclusion 
International organizations—ac- 
ceptance by retired military 
officers of positions with 
United Nations and World 
Health Organization, inter- 
national organizations whose 
expenses are assessed against 
member nations, including 
U.S., and from which funds 
salaries of positions are 
paid, would not contravene 
dual office restrictions in act 
of July 31, 1894 (5 U.S.C. 
62), and dual compensation 
restrictions in act of June 30, 
1932 (5 U.S.C. 59a), employ- 
ment of retired military of- 
ficers by international orga- 
nizations not constituting 
employment by Federal agen- 
cies, U.S. contributing only 
as member nation to funds 
from which salaries of posi- 
tions are paid 
Maximum limitation 
Basic compensation — term 
“civilian pay” as used in 
5 U.S.C. 59a(b), which ex- 
empts any person whose 
retired pay, plus civilian 
compensation amounts to 
less than $10,000 from 
restriction of 5 U.S.C. 
59a(a) limiting entitle- 
ment to receipt of retired 
pay and civilian compensa- 
tion to $10,000 may be re- 
garded as “basic compen- 
sation”, decisions of 
Comptroller General of 
U.S. which have held that 
term “annual rate of com- 
pensation” as used in 5 
U.S.C. 59a(a) refers to 
“basic compensation” be- 
ing also applicable to term 
“civilian pay” as used in 
5 U.S.C. 59a(b) 
Computation—in refund of 
retired pay withheld dur- 
ing calendar year 1961 
to permit retired officer to 
receive total of $10,000 
prescribed by sec. 212 of 


Economy Act of June 30, 
1932, as amended, 5 U.S.C. 
59a, entitlement to which 
in accordance with Schuy- 
ler v. U.S., 148 Ct. Cl. 479, 
and Dellinger v. U.S., Ct. 
Cl. No. 83-61, decided 
May 9, 1962, is based on 
total amount received dur- 
ing past calendar year, 
computation of $10,000 in 
combined retired pay and 
civilian compensation for 
ealendar year 1961 should 
include civilian compensa- 
tion earned by retired of- 
ficer for last pay period of 
Dec. 1961, which was not 
paid to him until Jan. 
1962, method prescribed 
in Schuyler case, and in 
view of fact that 5 U.S.C. 
59a provides for entitle- 
ment to retired pay and 
civilian compensation, re- 
fund of retired pay with- 
held should be based on 
amount of civilian pay 
earned or accrued during 
period rather than on 
gross salary paid 
Retroactive compensation in- 
crease—retired officer who 
during calendar year 1961 
actually earned less than 
$10,000 in retired pay and 
civilian compensation, but 
who was subject to reduc- 
tion of retired pay upon 
notification in Feb. 1962 of 
increase in civilian com- 
pensation effective during 
1961, which caused his 
combined retired pay and 
civilian compensation to 
exceed $10,000 limitation 
prescribed in 5 U.S.C. 59a 
may be refunded amount 
withheld pursuant to rul- 
ings in Schuyler v. U.S., 
148 Ct. Cl. 479, and Del- 
linger v. U.S., decided 
May 9, 1962, that $10,000 
limitation on receipt of re- 
tired pay and civilian com- 
pensation would be on 
total amount received dur- 
ing past calendar year, re- 
duction of retired pay al- 
though made subsequent to 
calendar year 1961 was in- 
tended to cover amounts 
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retired and 
civilian service pay—Con. 


Maximum limitation— Continued 


which should have been 
withheld for months in 
1961 during which civilian 
compensation increase was 
GED cccitintnemnmndnnn 
Time for determination—al- 
though retired members 
of uniformed _ services 
holding civilian positions 
and receiving combined 
annual rate of compensa- 
tion and retired pay in 
excess of $10,000 limita- 
tion in sec. 212, Economy 
Act of 1932, 5 U.S.C. 59a, 
are required to have ap- 
propriate reduction made 
in their retired pay, under 
Schuyler and _ Dellinger 
eases (Ct. Cl. No. 548-58, 
Jan. 20, 1960, and Ct. Cl. 
No. 83-61, May 9, 1962) 
if total compensation and 
retired pay actually re- 
ceived during calendar 
year amounts to less than 
$10,000, amounts withheld 
may be paid to member, 
provided that $10,000 lim- 
itation is not exceeded, 
and that payment is not 
determined until end of 
calendar year. Overrules 
40 Comp. Gen. 193 ; 12 id. 
256; B-144150, Oct. 18, 
1960, and B-144640, 
Jan. 3, 1961, and modi- 
fies 88 Comp. Gen. 774__ 
Nonappropriated fund posi- 
tions—in determination of 
applicability to double com- 
pensation restriction in sec. 
212, Economy Act of 1932, 
5 U.S.C. 59a, to Navy officer 
retired for disability who is 
employed as head football 
coach by Air Force Academy 
Athletic Assn., nonprofit af- 
filiated organization oper- 
ated under delegated author- 
ity by Superintendent of Air 
Force Academy “under the 
general supervision of the 
Chief of Staff, United States 
Air Force,” test is not 
whether compersation as 
coach is paid from appropri- 
ated funds but whether posi- 
tion is office or position ‘“‘un- 
der the United States Gov- 
ernment” ; therefore, in view 
of organization and super- 
vision of Association under 
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civilian service pay—Con. 


officers of Air Force, posi- 
tion of football coach is to 
be considered appointed one 
“under the United States 
Government” subject to dou- 
ble compensation restriction 
and retired officer is not en- 
titled to retired pay when 
his compensation as coach is 
in excess of $10,000 limita- 
tion in 1062 act.......... 


Refunds — reimbursement of 


amount refunded—claim by 
VA employee for refund of 
payments representing dis- 
ability retired pay received 
for period Oct. 8, 1946, to 
Apr. 30, 1949, when retired 
pay and civilian compensa- 
tion exceeded limitation in 
sec. 212, Beonomy Act of 
1932, 5 U.S.C. 59a, which 
claim was filed with VA— 
agency responsible for pay- 
ment of retired pay during 
period under sec. 5 of act 
of Apr. 3, 1939—1s claim for 
return of monies due to op- 
eration of double compensa- 
tion limitation, subject to 
10-year limitation in act of 
Oct. 9, 1940, 31 U.S.C. 71a, 
rather than claim under act 
of Apr. 3, 1939, and fact 
that Administrator of Vet- 
eran Affairs is vested with 
final and conclusive author- 
ity under 38 U.S.C. 211 is 
not for consideration under 
1939 act which vested re- 
tired pay determinations in 
Sec. of Army; therefore, in 
application of 10-year stat- 
ute, period is computed from 
date of each refund and since 
claim was filed in GAO on 
Aug. 15, 1961, only refunds 
made on and after Aug. 15, 
1951, are for return______-_ 
Reserve membership 
Army of the United States 
Act of September 22, 1941— 
member of uniformed 
services who, at time of 
retirement, holds Re- 
serve commission and 
temporary officer grade 
which is based on act of 
Sept. 22, 1941, is ex- 
empt from dual compen- 
sation restrictions of 
sec. 212 of Economy Act 
of 1932, 5 U.S.C. 59a, 
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Army of the United States— Officer Personnel Act of 1947 
Continued appointments— Continued 
whether he is retired in Advancement on retired list— 


temporary or Reserve Continued 


officer grade 


Disability retirement—offi- 


eer who held inactive 
Reserve commission of 
major at time he re- 
ceived temporary pro- 
motion to that rank in 
Army of U.S. under 10 
U.S.C. 3442 and 3447, 
just 2 days prior to ef- 
fective date of place- 
ment on Temporary Dis- 
ability Retired List 
under 10 U.S.C. 1202 
and 1372, with grade 
and retired pay of ma- 
jor, for disability that 
did not exempt him 
from dual compensation 
restrictions of sec. 212, 
Economy Act of June 
30, 1932, as amended, 
5 U.S.C. 59a, is subject 
to $10,000 limitation 
imposed by that section 
on receipt of combined 
annual rate of retired 
pay and civilian com- 
pensation, in view of 
fact that officer was 
serving on active duty 
in temporary grade of 
major at time he was 
placed on Temporary 
Disability Retired List 
which entitled him to 
retired grade and pay of 
major under 10 U.S.C. 
1372(1) without regard 
to Reserve commission 
in that grade 


Officer Personnel Act of 1947 


appointments 


Advancement on retired list 


Reserve officer who is 
serving on active duty 
duty in higher tempo- 
rary grade under Of- 
ficer Personnel Act of 
1947, at time of re- 
tirement under sec. 
202 of act of June 29, 
1948, and who be- 
comes eligible under 
10 U.S.C. 3963(a) 
to retired grade equal 
to temporary grade 
if that is highest 


temporary grade in 
which he has satis- 
factorily served for 
not less than 6 
months is regarded as 
being retired on basis 
of Reserve status and 
is carried on retired 
list as retired Re- 
serve officer with re- 
tired grade equal to 
highest temporary 
grade satisfactorily 
served and, therefore, 
retired pay as Reserve 
member is exempt 
from dual compensa- 
tion restriction in 
Economy Act of 1932_ 

Temporary comm is- 
sioned officers of 
Army of U.S. or Air 
Force of U.S. who are 
retired in Reserve 
commissioned grades 
and advanced on re- 
tired list under sec. 
208(a) of act of June 
29, 1948, may have 
such law regarded as 
relating to Reserve 
components;  there- 
fore, Reserve officers 
so advanced on re- 
tired list are covered 
by dual compensation 
exemptions in act of 
July 1, 1947, and sec. 
29(c) of act of Aug. 
10, 1956 


At higher grade than Re- 


serve grade — Reserve 
member who is serving 
on active duty as offi- 
eer in Army of US. 
without component 
under Officer Person- 
nel Act of 1947 in 
grade higher than per- 
manent Reserve grade 
but who Is retired under 
Title III of act of 
June 29, 1948—law 
relating to Reserve of- 
ficers—is regarded as 
retired and receiving re- 
tired pay as Réserve 
officer and, therefore, 
member is entitled to 
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COMPENSATION— Continued 
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Concurrent military retired and 
civilian service pay— Con. 
Reserve membership— Continued 
Officer Personnel Act of 1947 


appointments— Continued 
exemption from dual 
compensation restric- 
tions in Economy Act 


Disability retirement 
Temporary end Reserve 
grades same or 
higher 
Reserve officer serv- 
ing on active duty 
in temporary grade 
under Officer Per- 
sonnel Act of 1947 
which is lower 
than Reserve grade 
at time of retire- 
ment for disability 
under sec. 5, act 
of Apr. 3, 1939, or 
Title IV, Career 
Compensation Act 
of 1949 (now codi- 
fied as 10 U.S.C. 
Ch. 61), is en- 
titled to retired pay 
computed on higher 
Reserve grade and, 
therefore, is re- 
garded as receiving 
retired pay under 
laws relating to Re- 
serve components 
and is exempt 
from dual compen- 
sation restrictions 
in sec. 212, Econ- 
omy Act of 1932; 
however, if tempo- 
rary grade under 
Officer Personnel 
Act is higher than 
Reserve grade so 
that retirement is 
effected in tempo- 
rary grade, disabil- 
ity retirement is 
not dependent upon 
officer’s Reserve 
status and he is 
not exempt from 
dual compensation 
restriction ~...-.. 
Reserve officer serv- 
ing on active duty 
in temporary grade 
under Officer Per- 
sonnel Act of 1947, 
which is same as 
Reserve commis- 
sioned grade, who 
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appointments—Continued 


Disability retirement—Con. 


Temporary and Reserve 
grades same _ or 
higher—Continued 

is retired for dis- 
ability, is retired 

as temporary of- 
ficer and Reserve 
status is irrelevant 

for dual compen- 
sation restriction 
exemption pur- 
poses; therefore, 
such officers are 
subject to dual 
compensation _re- 
strictions in sec. 
212 of Economy 
Act of 1982..... 
Reserve members 
serving in tempo- 
rary grades under 
Officer Personnel 
Act of 1947 at time 

of disability retire- 
ment, which grades 
were higher, or 
Same as Reserve 
commissioned 
grades so that they 
were subject to 
dual compensation 
restrictions may 

not have dual com- 
pensation _restric- 
tions applied pro- 
spectively nor im- 
plementation of re- 
strictions delayed_ 
Lower or same grade as Re- 
serve grade—Reserve of- 
ficer who at time of re- 
tirement is serving on 
active duty in tempo- 
rary or commissioned 
grade under Officer Per- 

sonnel Act of 1947, 

which is lower or same 

as Reserve commis- 
sioned grade, becomes 
eligible for retirement 
under sec. 202 of act of 

June 29, 1948, and 10 

U.S.C. 3911, 8911, by 

reason of Reserve status 

and, therefore, member 
is regarded as receiving 
retired pay under laws 
relating to Reserve 
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appointments— Continued ular enlisted status— Con. 
components of armed Retired pay on basis of Re- 
services and is exempt serve commissioned 
from dual compensa- grade 
tion restrictions in Army or Air Force Re- 
Economy Act of 1932 serve officer serving 
under sec. 1(b) of act on active duty at time 
of July 1, 1947, and sec. of retirement in Regu- 
29(c) of act of Aug. 10, lar warrant officer or 
Regular enlisted sta- 
Regular warrant officer or tus who had com- 
Regular enlisted status pleted 20 years of 
Advancement on retired satisfactory service 
list— Army or Air Force prior to Regular serv- 
Reserve member who ice for retirement eli- 
was serving on active gibility under Title 
duty at time of retire- III of act of June 29, 
ment in Regular war- 1948, and who re- 
rant officer or Regular ceives retired pay 
enlisted grade while computed on pay of 
holding Reserve com- Reserve commissioned 
mission and who is re- grade, is exempt from 
tired in Reserve commis- dual compensation re- 
sioned grade under sec. strictions in sec. 212 
402(d) of Career Com- of Economy Act of 
pensation Act of 1949, 
is regarded as receiving Reserve officer who is 
retired pay under laws serving on active duty 
relating to Reserve com- at time of retirement 
ponents so as to be as Regular warrant 
exempt from dual com- officer or Regular en- 
pensation restrictions listed man and who 
in sec. 212 of Economy not only met eligibil- 
ity qualifications of 
Disability retirement sta- sec, 202 of act of 
tus—member of Army June 29, 1948, but is 
or Air Force Reserve retired in Reserve 
who was serving on ac- commissioned grade is 
tive duty as Regular regarded as receiving 
warrant officer or Reg- retired pay under 
ular enlisted man at laws applicable to Re- 
time of disability retire- serve components and, 
ment prior to Oct. 1, therefore, is exempt 
1949—effective date of from dual compensa- 
Career Compensation tion restrictions by 
Act of 1949—does not reason of exemption 
have right to disability provisions in_ sec. 
retirement based on 1(b) of act of July 1, 
Regular or Reserve sta- 
tus and, therefore, such State maritime academies— since 
member if he had more State muritime academies 
than 20 years of service are established and organized 
would be retired in en- under laws of individual 
listed grade so that rule States, and instructors and 
in Tracy case, 136 Ct. employees of academies are 
cl. 211, concerning neither appointed, nor are 
members having higher their appointments approved 
Reserve grade, is not by any Federal official, re- 
for application tired military officers hired 
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civilian service pay—Con. 
by States as superintendents, 
instructors, or division offi- 
cers at State maritime acade- 
mies would not hold “office or 
position” within meaning of 
5 U.S.C. 59a and 5 U.S.C 62 
to be subject to dual com- 
pensation and dual office re- 
strictions of 5 U.S.C. ‘59a 
and 62, and allocation of 
funds by Federal Govt. to 
States for operation of acad- 
emies does not change fact 
that salaries of positions 
are paid from State funds, 
Federal funds when inter- 
mingled with State funds 
losing their identity as Fed. 
oe een 
Holding two offices 
Civilian position and military 
retired status 
Federal credit union— employ- 
ment of retired military 
officer as manager, treas- 
urer or loan processor in 
Federal credit union, or- 
ganized as cooperative or- 
ganization under Federal 
Credit Union Act, 12 
U.S.C. 1751, et seq., with 
membership that need not 
be composed of Federal 
employees, would not be 
subject to dual office re- 
strictions in act of 
July 31, 1894, 5 U.S.C. 62, 
and dual compensation re- 
strictions in act of 
June 30, 1932, 5 U.S.C. 
59a, for while organized 
under Federal law and sub- 
ject to Federal supervi- 
sion, Federal credit union 
is not governmental orga- 
nization, and designation 
as fiscal agent of U.S., ex- 
emption from taxation, or 
use of free space in Fed- 
eral buildings does not al- 
ter nongovernmental sta- 
tus of organization ; there- 
fore, retired military offi- 
cer employed in Federal 
eredit union would not 
hold “office or position” 
such as is prohibited or re- 
stricted by 5 U.S.C. 59a 
International organizations— 
acceptance by retired mili- 
tary officers of positions 
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retired status— Continued 

with United Nations and 
World Health Organiza- 
tion, international organi- 
zations whose expenses 
are assessed against mem- 
ber nations, including U.S., 
and from which funds 
Salaries of positions are 
paid, would not contra- 
vene dual office restric- 
tions in act of July 31, 
1894 (5 U.S.C. 62), and 
dual compensation restric- 
tions in act of June 30, 
1932 (5 U.S.C. 59a), em- 
ployment of retired mill- 
tary officers by interna- 
tional organizations not 
constituting employment 
by Federal agencies, U.S. 
contributing only as mem- 
ber nation to funds from 
which salaries of positions 


Warrant officers 


Appointment to wage 
board position of Navy 
warrant officer retired 
for length of service un- 
der 10 U.S.C. 1293, 
which retirement does 
not come within ex- 
emptions—“injuries re- 
ceived in battle, or in- 
juries or incapacity in- 
curred in line of duty’”— 
to dual office act of July 
31, 1894, 5 U.S.C. 62, 
is appointment to “of- 
fice”, wage board posi- 
tion having character- 
istics of office within 
meaning of act, retired 
pay or civillan com- 
pensation amounting to 
$2,500, and retired war- 
rant officer precluded 
from holding civilian 
position with Govt., his 
appointment to wage 
board position is void ab 
initio, and services un- 
der void appointment 
being neither de jure or 
de facto, he is indebted 
to Govt. for total salary 
received under void ap- 
PORES |. ccctnccnecan 

Navy enlisted man who is 
retired in temporary 
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Civilian position and military Effect of Federal Salary Reform 
retired status—Continued Act of 1962—Continued 
Warrant officers—Continued 1962 amendments to Clas- 
ehief warrant officer sification Act of 1949, was 
grade in which he was in receipt of seventh sched- 
serving at time of retire- uled rate of grade GS-3, 
ment, but who receives saved rate of compensa- 
retired pay under 10 tion granted under act 
U.S.C. 6326 on basis of of June 18, 1956, see. 
his enlisted status, does 507(b), Classification Act 
not by reason of warrant (5 U.S.C. 1107(b)), when 
officer grade have his employee was reduced in 
rights or benefits as en- grade from GS-3 to GS-2, 
listed man affected so act also authorizing sav- 
that as enlisted mem- ing to employee of in- 
ber he comes within creases provided by law in 
exception in dual office saved rate of basic com- 
act of July 31, 1894, as pensation, is entitled in 
amended, 5 U.S.C. 62, initial pay adjustment pro- 
and is entitled to hold vided by Federal Salary 
civilian position 5 Reform Act to be advanced 
Temporary warrant officers— to step 8 of GS-3 under 
temporary chief warrant sec, 602(bD)(1) of act (5 
officer appointed pursuant U.S.C. 1113 note), saved 
to 10 U.S.C. 3448(c) (2) rate of compensation being 
who was retired while serv- based upon seventh sched- 
ing in that capacity, even uled rate of GS-3, sec. 
though retired pay is not 602(b) (1), providing for 
contingent upon continued advancement of seventh 
military status as temporary scheduled rate below grade 
officer and is not compensa- of GS-4 to step 8 applies_ 
tion for current service, Employee whose’ seventh 
holds “office” within mecning scheduled step of GS-4 
of dual office holding pro- was saved under act of 
hibition in act of July 31, June 18, 1956, sec. 507 (a), 
1894, 5 U.S.C. 62, his ap- Classification Act of 1949 
pointment as temporary chief (5 U.S.C. 1107(a)), upon 
warrant officer under 10 reduction to grade GS-2 
U.S.C. 3448(c)(2) having and subsequent promotion 
granted him same benefits to GS-3, and who was in 
as members of Army on ac- receipt of such saved basic 
tive duty without conferring rate of compensation on 
rights that relate to period Oct. 13, 1962, day before 
after retirement and after effective date of Federal 
right to retired pay becomes Salary Reform Act, 1962 
fixed ; therefore, warrant of- amendments to Classifi- 
ficer receiving pay as retired cation Act of 41949, is en- 
officer because of military titled in accordance with 
service is subject to re- 1956 act saving to em- 
striction in 1894 act in ab- ployee increases provided 
sence of statutory provision by law in saved rate of 
similar to act of Aug. 10, basic compensation to ini- 
1956, 5 U.S.C. 30r(d), ex- tial pay adjustment under 
empting Reserve officers from sec, 602(b)(3) of Federal 
restriction of act Salary Reform Act and em- 
Downgrading ployee’s saved GS-4 salary 
Saved compensation may be increased to new 


scheduled rate provided 
Effect of Federal Salary Reform 
for step 7, grade GS-4_. 
Act of 1962 2 tied ame Set 


Amendments to salary re- 
Grade GS-2 employee who tention provisions of sec. 
on Oct. 18, 1962, day be- 507 of Classification Act 
fore effective date of Fed- of 1949, 5 U.S.C. 1107, 


eral Salary Reform Act, enacted as part of Federal 
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Saved compensation—Continued 
Effect of Federal Salary Reform 
Act of 1962—Continued 
Salary Reform Act of 
1962, approved Oct. 11, 
1962, which included em- 
ployees in grades 16, 17, 
and 18 under benefits and 
permitted counting of any 
higher grade service prior 
to demotion toward 2tyear 
qualifying period rather 
than only service in same 
grade or higher grades 
from which reduced are to 
be regarded as effective for 
reductions occurring on or 
after Oct. 14, 1962, first 
day of pay period after 
date of enactment of 1962 
act in absence of any lan- 
guage specifying  retro- 
actively effective date; 
therefore, employees who 
would only be eligible for 
benefits under 1962 amend- 
ments but who were de- 
moted prior to Oct. 14, 
1962, are not entitled to 
salary retention 
Service in other than classifica- 
tion act positions—employee 
who, after voluntary trans- 
fer without break in service 
from postal field service 
position to classification 
act position is reduced in 
grade may not have time in 
postal field service position 
counted toward 2 years’ 
continuous service in same 
or higher grade as condi- 
tion of eligibility for salary 
retention under sec. 507 
of Classification Act of 1949, 
as amended, 5 U.S.C. 1107, 
in view of terms “grade” 
or “grades” used in_ sec. 
507(a)(4), which are used 
in connection with classifica- 
tion act positions rather 
than positions in postal field 
service 
Status—Reclassification errone- 
ous—agency reclassification 
of position to grade GS-5 
after certification of position 
as grade GS-4 by Civil Serv- 
ice Commission and demotion 
of incumbents with retention 
rights pursuant to 5 U.S.C. 
1107 was not within scope of 
agency’s authority under 
sec. 502, Classification Act 
of 1949, 5 U.S.C. 1107, to 


Saved compensation— Continued 
classify positions originally, 
or to reclassify such posi- 
tions, and agency lacking 
authority to reclassify posi- 
tions classified by Commis- 
sion, action taken was with- 
out legal effect to deprive 
employees of statutory right 
to retained salary and they 
should be restored to saved 
pay status, and employees 
promoted to GS-5 grade on 
basis of administrative re- 
classification action,  al- 
though required to be down- 
graded to GS-4, may be 
prospectively restored to 
steps of grade they would 
have attained without re- 
gard to erroneous promo- 


Wage board employees. (See 
Compensation, wage board 
employees, downgrading, 
saved compensation) 


Increases—positions assimilated to 


Classification Act positions—Com- 
missioner of Fish and Wildlife 
Service whose rate of compen- 
sation equivalent to that of grade 
GS-18, as provided in 16 U.S.C. 
742(a), is repealed by sec. 
607(a)(5) of Federal Salary Re- 
form Act, 1962 amendments to 
Classification Act of 1949, which 
in sec. 609(a) provides that com- 
pensation of positions repealed 
shall remain unaffected until 
placed in appropriate General 
Schedule grades of Classification 
Act, and in sec. 609(b) saves to 
incumbent of such _ positions 
rate of basic salary received 
prior to 1962 amendments, is en- 
titled to salary increase provided 
for grade GS-18 under 1962 
amendments, change made in 
law pertaining to Commissioner 
not affecting equivalent grade 
GS-18 compensation attached to 
his position until Civil Service 
Commission places position in 
appropriate grade under Classi- 
fication Act, as provided in sec. 
609(a), and-savings provision of 
sec. 609(b) only applying in 
event position as classified re- 
sults in lower rate 


Longevity increases 


Effect of amendatory act—em- 
ployee who not only com- 
pleted required 10 years of serv- 
ice for longevity step-increase 
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fective date of Classification 
Act Amendments of 1962—but, 
also, at same time, completed 
6 years of continuous service 
at maximum rate of grade, 
acquired vested right to two 
longevity step-increases prior 
to 1962 amendments, and 
limitation in sec. 602(b) (10), 
5 U.S.C. 1113 note, on credit- 
ing previous service toward 
one step-increase, does not pre- 
clude adjustment of compen- 
sation to employee based on 
second longevity step-increase_ 


Elimination 


Service credits which em- 
ployees had earned toward 
longevity step-increases 
prior to Federal Salary Re- 
form Act of 1962, 5 U.S.C. 
1171, which eliminated 10- 
year service requirement for 
advancement to former lon- 
gevity steps may be credited 
toward only one of three top 
steps provided by new act in 
view of service credit re- 
striction in sec. 602(b) (10) ; 
therefore, employee who 
prior to new act had com- 
pleted 9 continuous years 
of service at maximum 
scheduled rate of his grade 
toward 10-year service eligi- 
bility requirement for lon- 
gevity step-increase is only 
entitled to one step-increase, 
advancement to 8th step, 
and having lost balance of 
his service credit, he must 
serve further 156 weeks for 
eligibility to 9th step, and 
another 156 weeks before 
advancement to 10th step__ 

The 2-years’ excess service re- 
maining to credit of em- 
ployee who prior to Federal 
Salary Reform Act, 1962 
amendments to Classifica- 
tion Act (5 U.S.C. 1171), 
on basis of having completed 
10-year aggregate service re- 
quirement, as well as 5 
years of service at maxi- 
mum of his grade without 
increase, receives 3-year lon- 
gevity period increase may 
be retained by employee, 
and he is entitled under 
amendatory act to count 
excess 2-years’ time toward 


second of three top steps of 
his grade provided by new 
act in lieu of former lon- 
gevity grades; therefore, his 
advancement to 9th step 
need not be postponed until 
156 weeks after employee 
received step 8 increase, 
sec. 602(b)(10) providing 
that creditable service 
earned prior to act may be 
counted toward not to ex- 
ceed one step-increase under 
sec. 701(a) of Classification 
Act, as amended 
Employee in 7th step of GS-3 
who had completed all re- 
quirements for three longev- 
ity increases and was en- 
titled to be advanced to 
third longevity step (10th 
step) prior to Oct. 14, 1962, 
effective date of Federal 
Salary Reform Act, which 
amended Title VII of Classi- 
fication Act of 1949 (5 
U.S.C. 1121-1125) may be 
regarded as having been in 
10th step of his grade im- 
mediately prior to effective 
date of amendatory act and 
thus advanced to “special 
eleventh step” on Oct. 14, 
1962, by operation of sec. 
602(b) (2) of act, which es- 
tablished special step as 
equivalent within-grade in- 
crement to employees in 
grades GS-3 and lower, right 
of employee to third longev- 
ity step having vested before 
new act went into effect and, 
therefore, employee is en- 
titled to have his compen- 
sation fixed at special 11th 
step rate without regard to 
sec. 602(b) (1), requiring em- 
ployees in 7th step of GS-3 
immediately prior to effec- 
tive date of act to be ad- 
vanced to step 8 
Night work 
Constructive time—the minimum 
of 2-hours call-back overtime 


authorized by 5 U.S.C, 912(a) 
applies solely to overtime com- 
pensation and _ constructive 
time authorized has no appli- 
cation to night differential pre- 
mium pay 

Details to - other shifts—leave 
payments, (See Leaves of 
Absence, annual, rate of 
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compensation payable, details Irregular, unscheduled—supervi- 
to different shifts) sion effect—Forest Service fire- 
Regularly scheduled night work fighter employees who are re- 


Duration of facility operation— 
where Atomic Energy Com- 
mission facilities continue 
occasionally and without ad- 
vance notice to operate be- 
yond regularly established 
duty hours of 7:30 a.m., to 
5:30 p.m., requiring night 
overtime guard service, night 
differential under sec. 301 
of Federal Employees Pay 
Act of 1945, as amended, 5 
U.S.C, 921, provided for 
“regularly scheduled work” 
between hours of 6 p.m. and 
6 a.m. may be authorized 
only when supported by ad- 
ministrative finding that in- 
herent requirement of partic- 
ular post assignment is that 
guard remain on duty so 
long as facility is in opera- 
tion, including when neces- 
sary overtime duty after 6 
p.m., and that overtime sta- 
tus after 6 p.m. frequently 
recurs for individual guard, 
otherwise, overtime work is 
not regularly scheduled and 
is not subject to night dif- 
ferential payment 

Impossible to schedule—occa- 
sional unscheduled overtime 
duty after 6 p.m. by Atomic 
Energy Commission guards 
in connection with tests, lec- 
tures, and emergency build- 
ing protection which cannot 
be regularly scheduled be- 
cause of impossibility to an- 
ticipate overtime work in ad- 
vance does not constitute 
“regularly scheduled work” 
within meaning of night dif- 
ferential statute, sec. 301 
of Federal Employees Pay 
Act of 1945, as amended, 5 
U.S.C. 921, as work to con- 
stitute regularly scheduled 
work must be duly author- 
ized in advance and must be 
scheduled to recur on suc- 
cessive days or after speci- 


fied intervals; therefore, 


guards performing  occa- 
sional unscheduled night 
overtime duty are not en- 
titled to payment of night 
differential authorized under 
5 U.S.C. 


ceiving premium compensation 
under 5 U.S.C. 926(2) on sea- 
sonal basis for irregular and 
unscheduled overtime duty per- 
formed without supervision at 
their official stations when 
they are detailed to another 
national forest to perform un- 
der supervision similar duties, 
including irregular and un- 
scheduled overtime, may have 
brief periods of such ordered 
and supervised duty regarded 
as exception to administrative 
regulation which requires em- 
ployees for premium pay en- 
titlement to be generally re- 
sponsible for recognizing, with- 
out supervision, circumstances 
requiring them to remain on 
duty and, therefore, premium 
compensation may continue to 
be paid during such details, 
but payment for irregular or 
unscheduled overtime under 
any other authority is pre- 


Standby, etc., time—absences— 


practice of withholding pre- 
mium compensation for stand- 
by duty absences, and sub- 
stituting unscheduled overtime 
as “fill-in” time for lower rate 
standby duty absences may be 
changed to provide for payment 
of all unscheduled overtime 
duty at applicable overtime 
rates, and to provide that re- 
gardless of need employees will 
receive compensation for regu- 
larly scheduled standby serv- 
ices, except when during ab- 
sence for personal reasons 
there is specific need for their 
standby services, Federal Em- 
ployees Pay Regs. requiring no 
strict adherence to fixed 
weekly or other periodic 
standby schedule when pre- 
dictable in advance that stand- 
by tours are unnecessary ; 
however, percentage rates of 


premium compensation should 
be determined from weekly 
average standby hours and 
questions submitted to Civil 
Service Commission. 40 Comp. 
Gen. 88, modified 
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Travel time—assignments outside 
duty station—wage board em- 
ployee who in returning to of- 
ficial station from temporary 
duty point at end of regular 
workday travels by privately 
owned vehicle, use of which is 
solely as means of transporta- 
tion to and from temporary 
duty point, under other than 
arduous conditions, is not en- 
titled to payment of overtime 
compensation for time spent 
in travel beyond regularly 
scheduled work hours in ab- 
sence of statute or administra- 
tive regulation to contrary, 
wage board employees like per 
annum employees being en- 
titled to overtime compensa- 
tion for travel outside regu- 
larly scheduled hours of duty 
on any scheduled workday only 
when work is actually per- 
formed, or travel is carried out 
under arduous conditions mak- 
ing it inseparable from work 
or qmphegmment... acscscacsse 

Work Hours Act of 1962—cover- 
age—all employees of the Gov- 
ernment Printing Office whose 
compensation is fixed under the 
authority of the Kiess Act, 44 
U.S.C, 40, including per annum 
employees paid rates compara- 
ble to the GS grades in the 
Classified Civil Service, are en- 
titled to the overtime com- 
pensation benefits of section 
201 of the Work Hours Act of 
1962 (5 U.S.C. 673c), which 
amended section 23 of the act 
of March 28, 1934, to require 
payment of overtime for work 
in excess of 8 hours per day 
and in excess of 40 hours per 
week, the Work Hours Act in 
amending the overtime pro- 
visions of the 1934 act not 
changing the coverage of the 
act to employees whose com- 
pensation is set by wage board, 
or other wage-fixing author- 
ities, and the prohibitions 
against paying overtime com- 
pensation to per annum em- 
ployees having been removed, 
and it is immaterial that the 
compensation of some per an- 
num employees may be fixed at 
rates comparable to “GS” rates 
under the Cla8sification Act. 
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Periodic step-increases 


Service credits 
Earned toward 

creases 
Service credits which em- 
ployees had earned toward 
longevity step-increases 
prior to Federal Salary 
Reform Act of 1962, 5 
U.S.C. 1171, which elimi- 
nated 10-year service re- 
quirement for advance- 
ment to former longevity 
steps may be credited to- 
ward only one of three top 
in view of service credit re- 
steps provided by new 
act in view of service 
eredit restriction in sec. 
602(b) (10) ; therefore, 
employee who prior to 
new act had completed 9 
continuous years of serv- 
ice at maximum scheduled 
rate of his grade toward 
10-year service eligibility 
requirement for longevity 
step-increase is only en- 
titled to one step-increase, 
advancement to 8th step, 
and having lost balance of 
his service credit, he must 
serve further 156 weeks 
for eligibility to 9th step, 
and another 156 weeks be- 
fore advancement to 10th 


longevity in- 


The 2-years’ excess service 
remaining to credit of em- 
ployee who prior to Fed- 
eral Salary Reform Act, 
1962 amendments to 
Classification Act (5 
U.S.C. 1171), on basis of 
having completed 10-year 
aggregate service require- 
ment, as well as 5 years of 
service at maximum of his 
grade withont increase, 
receives 3-year longevity 
period increase may be re- 
tained by employee, and he 
is entitled under amenda- 
tory act to count excess 2 
years’ time -toward sec- 
ond of three top steps of 
his grade provided by new 
act in leu of former 
longevity grades; there- 
fore, his advancement to 
9th step need not be post- 
poned until 156 weeks 
after employee received 
step 8 increase, sec. 
602(b) (10) providing that 


Page 


249 
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49 


creases—Continued 

ereditable service earned 
prior to act may be 
counted toward not to ex- 
ceed one step-increase 


under sec. 7Ol(a) of 
Classification Act, as 


form Act of 1962—Con. 
der initial adjustment pro- 
vision of sec. 602(b) (8), 
which increase was not 
equivalent to within-grade 
increase, is entitled in de- 


termining creditable serv- 


CE 249 ice performed prior to 
Effect of Federal Salary Re- effective date of act, pur- 
form Act of 1962 suant to sec. 602(b) (10), 
View held in sec. 25.153, to begin 156-calendar 
Civil Service Regs., that week waiting period pre- 
creditable service in com- scribed by sec. 603, which 
putation of waiting period relates to step-increases, 
to determine entitlement from date of last equiva- 
to schedule step-increase lent increase, July 1961__ 380 
under sec. 701 of Classifi- Time in grade v. time in rate— 
cation Act of 1949, as in initial adjustment of 
amended, is continuous ci- basic rates of compensation 
villian employment in ex- of civilian employees pur- 
ecutive, legislative, or ju- suant to Classification Act 
dicial branches of Federal Amendments of 1962, under 
Govt., or in District of sec. 602(b)(10), preserib- 
Columbia Govt., also pre- ing that service prior to ef- 
vails as to term “Serv- fective date provided by 
ice * * * in the grade” section shall be counted 
as used in sec. 602(b) (10) toward not to exceed one 
of Federal Salary Reform periodic step-increase under 
Act, 1962 amendments to time in grade provision of 
Classification Act, which sec. 7O01(a), Classification 
restricts counting of serv- Act of 1949, as amended by 
ice credits earned prior to sec. 603 of 1962 act, phrase 
act toward not to exceed “time in grade” is descrip- 
one step-increase, legisla- tive and time in rate and not 
tive history of 1962 total service in grade is de- 
amendment failing to in- termining factor in setting 
dicate any intention to proper salary step in grade 
change interpretation that under initial adjustment 
computation of service provisions of act; therefore, 
requirements for entitle- GS-13 employee who did not 
ment to step-increase is have 3 years of service in 
not limited to service in step 7 required by sec. 
same grade or under same 701(a)(3) may not be placed 
pay system, so long as in step 8, notwithstanding 
employee had served req- completion of 12 years of 
uisite service without ‘‘an service eligibility require- 
equivalent increase____- 249 ment, and GS-11 employee 
Employee who upon promo- who had not completed 52 
tion to grade GS-4 re- weeks of service prescribed 
tained top longevity step by sec. 701(a)(1) for step- 
rate of compensation of increase, but had 3 years in 
GS-3 grade to which ad- grade is not entitled to 
vanced in July 1961, rate WED: Cicnnadtnmdtpiiaiinain 320 


of compensation in grade 
GS-4 between top sched- 
uled rate and first longev- 
ity rate, and who on ef- 
fective date of Federal 
Salary Reform Act, 1962 
amendments to Classifica- 
tion Act of 1949, is 
given step 8 of GS-4 un- 


722-809 O-64—52 


Special eleventh step—employee in 
7th step of GS-3 who had com- 
pleted all requirements for 
three longevity increases and 
was entitled to be advanced 
to third longevity step (10th 
step) prior to Oct. 14, 1962, 
effective date of Federal Sal- 
ary Reform Act, which 
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amended Title VII of Classifi- 
cation Act of 1949 (5 U.S.C. 
1121-1125) may be regarded 
as having been in 10th step of 
his grade immediately prior to 
effective date of amendatory 
act and thus advanced to “‘spe- 
cial eleventh step” on Oct. 14, 
1962, by operation of sec. 
602(b) (2) of act, which estab- 
lished special step as equiva- 
lent within-grade increment to 
employees in grades GS-3 and 
lower, right of employee to 
third longevity step having 
vested before new act went 
into effect and, therefore, em- 
ployee is entitled to have his 
compensation fixed at special 
11th step rate without regard 
to sec. 602(b)(1), requiring 
employees in 7th step of GS-3 
immediately prior to effective 
date of act to be advanced to 


Waiting period commencement 

Effect of amendatory act 
Employees who completed 
required service for step- 
increase on Oct. 13, 1962, 
day before effective date 
of Classification Act 
Amendments of 1962, 
which amended Title VII 
of Classification Act of 
1949, 5 U.S.C. 1121-1125, 
to increase waiting period 
for certain step-increases, 
are regarded as having 
vested right to _ step- 
increase before new act 
went into effect and, ac- 
cordingly, are entitled to 
have their compensation 
fixed at next step rate 
without regard to addi- 
tional waiting period re- 
quired under amendatory 
Service credits which em- 
ployees had earned toward 
longevity step-increases 
prior to Federal Salary 
Reform Act of 1962, 5 
U.S.C. 1171, wiuich elimi- 
nated 10-year service re- 
quirement for advance- 
ment to former longevity 
steps may be credited 
toward only one of three 
top steps provided by new 
act in view of service 
credit restriction in sec. 
602(b) (10) ; therefore, 
employee who prior to new 


249 


202 


Waiting period commencement— 


Continued 
act had completed 9 con- 
tinuous years of service at 
maximum scheduled rate 
of his grade toward 10- 
year service eligibility re- 
quirement for longevity 
step-increase is only en- 
titled to one step-increase, 
advancement to 8th step, 
and having lost balance 
of his service credit, he 
must serve further 156 
weeks for eligibility to 
9th step, and another 156 
weeks before advancement 
to 10th step 


Postal Service 


Downgrading 
Saved compensation 
Other than in Postal Serv- 
ice—employee who, after 
voluntary transfer with- 
out break in service from 
classification act position 
under which he had salary 
retention rights to postal 
service, is reduced in 
salary in his postal field 
service position after ef- 
fective date of salary re- 
tention benefits applicable 
to postal employees in 39 
U.S.C, 3560 is precluded 
from having his service in 
classification act position 
counted toward two con- 
tinuous years of service 
requirement for salary re- 
tention eligibility in view 
of specific language in 39 
U.S.C. 3560(b) (4) requir- 
ing two continuous years 
of service “in the postal 
field service’ and of defini- 
tion “salary standing” in 
39 =6—8U.S.C. ~~ 8560(a) (1) 
which excludes salary 
and grade of classification 
8 
Service above 16 level— postal 
field service employee who 
served in PFS level 20 be- 
fore he was transferred to 
another office at level 15 
from which position he 
was reduced to level 14 
is precluded by reason of 
definition of “salary 
standing” in 389 U.S.C. 
3560(a)(1), which ex- 
cludes salary levels 17 
through 20, from having 
service in level 20 counted 


Page 
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Promotions 


Erroneous—administrative reclassi- 
fication—agency _recilassifica- 
tion of position to grade GS-5 


1946, 5 U.S.C. 55a, to be con- 
sidered first employment when 
consultant is appointed to regular 
full time position for purpose of 


COMPENSATION— Continued Page | COMPENSATION— Continued Pese 
Postal Service—Continued Promotions— Continued 

Downgrading— Continued after certification of position 
Saved compensation—Continued as grade GS-4 by Civil Service 
toward two continuous Commission and demotion of 
years’ service with same incumbents with retention 
or higher salary standing rights pursuant to 5 U.S.C. 
as required in 39 U.S.C. 1107 was not within scope of 
3560(b) (4) for eligibility agency’s authority under sec. 
for salary retention. .-- 100 502, Classification Act of 
Two-year requirement—upon 1949, 5 U.S.C. 1107, to classify 
reduction of route mileage, positions originally, or to re- 
retained compensation of classify such positions, and 
rural mail carrier under 39 agency lacking authority to re- 
U.S.C. 3560, sec. 201, act classify positions classified by 
of Sept. 21, 1961, as Commission, action taken was 
amended by sec. 715 of without legal effect to deprive 
Postal Employees Salary employees of statutory right to 
Adjustment Act of 1962, retained salary and_ they 
may not be based on longer should be restored to save pay 
route in which he had status, and employees promoted 
served prior to reduction to GS-5 grade on basis of ad- 
for 104 weeks, period just ministrative reclassification ac- 
short of 2 calendar years tion, although required to be 
provided by 39 U.S.C. 3560 downgraded to GS-4, may be 
for eligibility to salary re- prospectively restored to steps 
tention upon demotion, of grade they would have at- 
legislative history of 1961 tained without regard to erro- 

act indicating no Congres- neous promotion__-_-.-_--__- 521 
sional intent that required Subsequent to downgrading—un- 
2-year period under re- der promotion increase rules 
tained compensation provi- in sec. 802(b) of Classifica- 
sions should be regarded tion act of 1949, as amended 
same as 104 weeks___~_- 393 by sec. 604(a), Classification 
Longevity and periodic  step- Act Amendments of 1962, 5 
increases—creditable service— U.S.C. 1132(b), employee who 
postal field service employee had been demoted more than 
appointed as acting postmaster two grades and then was pro- 
under temporary appointment moted to intervening grade 
authority of 39 U.S.C. 3315(b), while receiving saved rate of 
who is considered temporary compensation under sec. 507 
employee within meaning of of act, which rate exceeds 
39 U.S.C. 3554 and limited to maximum rate of grade to 
entrance step of PFS-6 grade which promoted, may not have 
to which appointed until date saved rate considered as per- 
of promotion to grade PFS-7 manent or indefinite rate in 
and to entrance step of grade absence of any indication that 
7 until conversion to position salary retention provisions 
of career postmaster is en- were amended by 1962 amend- 
titled upon conversion to per- ment to sec. 802(b), and, there- 
manent position to credit for fore, upon expiration of 2 years 
period of temporary service as from date of demotion action, 
acting postmaster in determin- employee's rate of compensa- 
ing appropriate step in salary tion is for computation under 
level 7 of permanent position to part (A) of sec. 802(b), which 
which converted, 39 U.S.C. provides for rate of compen- 
3553 authorizing credit for sation two-steps above rate of 

service under temporary ap- gradef rom which promoted__ 702 
pointment for purpose of step- Rates—highest previous rate—con- 
increases when temporary sultant service—to permit em- 
service is continuous to date ployment as consultant on inter- 
of appointment to position of mittent basis under sec. 15, 
unlimited duration........-- 405 Administrative Expenses Act of 
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fixing his compensation above 
minimum rate for grade would 
not only be evasion of within- 
grade waiting requirements for 
advancement to higher steps in 
grades but would be contrary to 
spirit and intent of Classifica- 
tion Act of 1949 ; therefore, fixing 
of salary of consultant employed 
under sec, 15 of 1946 act when he 
is appointed to regular position 
at rate of compensation based on 
his per diem rate which is above 
minimum rate for grade of regu- 
lar position is not proper 


Reemployment—after military duty— 


delay—civilian employee of Se- 
lective Service System who when 
furloughed to military service 
was in grade CAF-13 and who 
upon return after 12 years’ active 
military service on detail to Se- 
lective Service is appointed to 
grade GS-15, step e, on basis 
that he would have been pro- 
moted and would have progressed 
to that grade and step had he 
remained civilian employee was 
ineligible for appointment above 
minimum step of grade GS-15 
and is, therefore, indebted for 
excess compensation received, 5 
U.S.C. 1121(2)(C) preserving 
only step-increases for civilian 
employees in military service, 
and sec. 9, Universal Military 
Training and Service Act, June 
24, 1948, as amended, 50 U.S.C. 
App. 459, authorizing preserva- 
tion of grade promotions only for 
employees restored to civilian em- 
ployment after not more than 4 
years’ military service 


Removals, suspensions, etc.—travel, 


etc., expenses—transportation of 
household effects of overseas em- 
ployee in excess of authorized 
weight allowance incident to re- 
duction-in-force action which, on 
appeal, is determined to have 
been improper, does not come un- 
der back pay act of Aug. 24, 1912, 
as amended, 5 U.S.C. 652, which 
authorizes only payment of com- 
pensation not incidental  ex- 
penses for improper removals, but 
must be considered as transporta- 
tion incident to return of over- 
seas employee for reasons beyond 
his control, subject to weight al- 
lowance limitations in sec. 7 of 
Administrative Expenses Act of 
1946, 5 U.S.C. 73b-3, and E.O. 
No. 9805, as amended ; therefore, 
employee may not be relieved of 
payment for excess weight costs 


in transportation of his house- 
hold effects to U.S. and return to 
overseas station upon restora- 
tion to duty 


Wage board employees 


Conversion to classified positions 
(wage board employees) was 
without force and effect and 
did not vitiate right of em- 
ployees conferred by sec. 202 
Erroneous—administrative ac- 
tion changing positions from 
wage board system of pay to 
Classification Act grades 
without concurrence of Civil 
Service Commission and 
notwithstanding Commission 
under sec, 203 of Classifica- 
tion Act of 1949, 5 U.S.C. 
1081, had for years consid- 
ered positions excluded from 
act pursuant to sec. 202(7), 
5 U.S.C. 1082(7), which con- 
cerns prevailing rate em- 
ployees in trades, crafts, ete. 
(wage board employees) was 
without force and effect and 
did not vitiate right of em- 
ployees conferred by sec. 
202(7) to be paid under 
wage board system; there- 
fore, loss of pay to employees 
because of erroneous change 
of wage board positions to 
Classification Act system 
may be adjusted retroac- 
tively if no change of duties 
but only lawful rate of pay 
for duties actually per- 
formed was involved 

Reconversion — retroactive — 
upon retroactive restoration 
to wage board grades and 
pay by Civil Service Com- 
mission, veterans preference 
employees, who under sec, 14 
of Veterans Preference Act 
of 1944 had successfully ap- 
pealed administrative con- 
version of their positions 
from wage board system of 
pay to Classification Act 
system, because of loss of 
pay, as well as employees 
with veterans’ preference 
who had been administra- 
tively restored to their wage 
board grades and pay on 
basis of successful appeal, 
are entitled to difference be- 
tween pay received under 
Classification Act grades 
and greater pay they would 
have received under wage 
board system but for admin- 
istrative error 
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Conversion to new pay plan— 
saved compensation—under new 
“Service Schedule” pay 
plan that produces lower rates 
of pay for wage board type em- 
ployees who are excepted from 
Classification Act of 1949, as 
amended, 5 U.S.C. 1082(7), 
which provides that compen- 
sation of exempted employees 
shall be fixed and adjusted 
from time to time “as nearly 
as is consistent with the pub- 
lic interest in accordance with 
prevailing rates”, preservation 
of old wage schedule of pay 
rates and continuation of em- 
ployees’ remaining entitlement 
to step-increases and to in- 
creases in pay under former 
schedule upon promotion to 
higher grade in same line of 
work would be ‘in the pub- 
lic interest”; therefore, grad- 
ual change from old plan to 
new is acceptable until such 
time as operation of new “Serv- 
ice Schedule” produces for 
employees affected higher rate 
of pay tho» that attained or 
attainable under old plan___- 

Downgrading — saved compensa- 
sation—wage board employees 
who, after downgrading ac- 
tion and transfer of work from 
Public Health Service to Bur. 
of Indian Affairs, received 
saved salary benefits due to 
erroneous interpretation of ad- 
ministrative regulations con- 
cerning salary retention may 
not be regarded as in de facto 
status during period they re- 
ceived overpayments in ab- 
sence of saved salary statute 
of general application to wage 
board employees similar to sec. 
507, Classification Act of 1949, 
5 U.S.C. 1107, applicable to 
classified employees, and, 
therefore, waiver of recovery 
of overpayments may not 
be authorized 

Overtime 
Day and week definitions—al- 

though in determining over- 
time work for wage board 
employees under sec. 23 of 
act of Mar. 28, 1934, as 
amended by sec. 201 of 
Work Hours Act of 1962, 5 
U.S.C. 673¢c, calendar day 
should, whenever adminis- 
tratively feasible, be defined 


Overtime—Continued 
as from midnight to mid- 
night and calendar week as 
Sunday through Saturday, 
to avoid problems involving 
employees with uncommon 
tours of duty, 24-hour period 
may be treated as day and 
any consecutive 7-day period 
may be treated as week_--- 
Effective date of 1962 act 
In determining effective date 
of Work Hours Act of 
1962, approved Aug. 13, 
1962, which specifies that 
act “shall take effect sixty 
days after its enactment”, 
use of word “after” re- 
quires that day ffom 
which period of time is 
to be reckoned will be ex- 
cluded from computation 
so that excluding day of 
enactment (Aug. 13, 
1962), effective date would 
be 60 days thereafter, or 
from first moment of Oct. 
12, 1962; therefore, over- 
time payments under act 
must be computed from 
Oct. 12, 1962. Effective 
date was changed from 
Oct. 13, 1962, by decision 
dated Nov. 20, 1962 
Overtime compensation pro- 
visions in the wage agree- 
ments between the Public 
Printer and employee 
committees of the Govern- 
ment Printing Office ne- 
gotiated under the Kiess 
Act, 44 U.S.C. 40, as 
well as the provisions in 
Administrative Orders is- 
sued by the Public Printer 
to establish the salaries 
of hourly employees who 
are not covered by wage 
agreements, which are in 
conflict with the manda- 
tory provisions in section 
201 of the Work Hours 
Act of 1962 (5 U.S.C. 
673c), requiring the pay- 
ment of overtime compen- 
sation for work in excess 
of 8 hours per day and 
in excess of 40 hours 
per week, are abrogated 
after October 12, 1962, 
the effective date of the 
Work Hours Act, the ex- 
ceptions to the effective 
date of the act provided 
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COMPENSA'’I ION— Continued 
Wage board employees—Continued 
Overtime—Continued 


Effective date of 1962 act—Con. 


in section 204 having no 
bearing on current wage 
agreements or existing 
Administrative Orders__- 


Leave effect 


Wage board employees with 
10-hour a day and 4-day a 
week work schedule who 
are on leave for last 2 
hours of day do not per- 
form any overtime work 
in excess of 8 hours a 
day within meaning of 
overtime pay provisions in 
sec. 23 of act of Mar. 28, 
1934, as amended by sec. 
201 of Work Hours Act 
of 1962, and, therefore, 
employees are not enti- 
tled to compensation for 
2 hours of leave at time 
and one-half basic rate of 
compensation provided in 
IE ated cditecsinicccitn cnc 


Wage board employees with 


10-hour a day, 4-day a 
week work schedule who 
are on leave first 8 hours 
or less of day but actually 
work last 2 hours of regu- 
lar 10-hour day meet 
overtime work  require- 
ments of sec. 23 of 
act of Mar. 23, 1934, as 
amended by sec. 201 of 
Work Hours Act of 1962, 
to be entitled to be paid 
for overtime work at time 
and one-half basic com- 
pensation 


Irregular, etc., standby duty— 
regardless of implication 
that under language of ex- 
ception in sec. 23 of act 
of Mar. 28, 1934, as 
amended by sec. 201 of 
Work Hours Act of 1962, 
-5 U.S.C. 673c, all standby 
and on-call service in ex- 
cess of 40 hours a week 
on days of 8 hours or less, 
as on weekends, and all 
occasional or _ irregular 
standby and on-call serv- 
ice, including eating and 
sleeping time, would be 
payable at overtime rates, 
compensation ordinarily 
is not payable for “eat- 
ing and sleeping time’’___ 


Standby, etc., time 
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COMPENSATION— Continued 
Wage board employees— Continued 
Overtime—Continued 
Standby, etc., time—Continued 


Limitation—under exception 
in sec. 23 of act of 
Mar. 28, 1934, as amended 
by sec. 201 of Work Hours 
Act of 1962, 5 U.S.C. 
673c, there is no limita- 
tion on amount of time 
which may be treated as 
time in a standby or on- 
Be en 


Sleeping and eating time— 


in absence of any standard 
criteria for determining 
sleeping and eating time 
under exception in sec, 23 
of act of Mar. 28, 1934, as 
amended by sec. 201 of 
Work Hours Act of 1962, 
5 U.S.C. 678c, attention is 
directed to Armstrong, et 
al. v. U.S., 144 Ct. Cl. 659, 
and to Ahearn, et al. v. 
U.S., 142 Ct. Cl. 309, and 
in designating time for 
normally uninterrupted 
sleeping and eating, atten- 
tion is called to Farley v. 
U.S., 131 Ct. Cl. 776, and 
England vy. U.S., 133 Ct. 
Cl. 768, under which com- 
pensation was allowed be- 
cause it was determined 
substantial labor was per- 
formed during time set 
apart for sleeping and 
I si teterincicicinietnasainiine 


Standards 


Under 8-hour exception in 
sec. 23 of act of Mar. 28, 
1934, as amended by 
sec. 201 of Work Hours 
Act of 1962, 5 U.S.C. 
673c, which provides 
that employees who are 
regularly required to re- 
main at or--within con- 
fines of their post of 
duty in excess of 8 
hours per day in stand- 
by or on-call status 
shall be paid overtime 
rates only for hours of 
duty, exclusive of eating 
and sleeping time, in 
excess of 40 per week, 
terms “on-call” and 
“stand-by” when consid- 
ered with “required to 
remain at or within 
the confines of their 
post of duty” have same 
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COMPENSATION—Continued Page | COMPENSATION—Continued Page 
Wage board employees— Continued Wage board employees— Continued 
Overtime—Continued Overtime—Continued 
Standby, etc., time—Continued Work in excess of daily and 


Standards— Continued 
meaning and agencies 
may use standards and 
definitions for such 
duty prescribed in 5 
CHR, DO Bib a ciiciscitian 

Language of exception 
from 8-hour provision in 
sec. 23 of act of Mur. 28, 
1934, as amended by 
sec, 201 of Work Hours 
Act of 1962, 5 U.S.C. 
673c, which provides 
that employees who are 
regularly required to re- 
main at or within con- 
fines of their post of 
duty in excess of 8 hours 
per day in standby or 
on-call status shall be 
paid overtime rates only 
for hours of duty, exclu- 
sive of eating and sleep- 
ing time, in excess of 40 
per week, requires that 
standby duty and actual 
work in excess of 40 
hours be treated same 
for application of mini- 
mum overtime rate__ 

Travel time—wage board em- 

ployee who in returning to 
official station from tem- 
porary duty point at end of 
regular workday travels by 
privately owned vehicle, use 
of which is solely as means 
of transportation to and 
from temporary duty point, 
under other than arduous 
conditions, is not entitled to 
payment of overtime com- 
pensation for time spent in 
travel beyond regularly 
scheduled work hours in 
absence of statute or ad- 
ministrative regulation to 
the contrary, wage board 
employees like per annum 
employees being entitled to 
overtime compensation for 
travel outside regularly 
scheduled hours of duty on 
any scheduled workday only 
when work is actually per- 
formed, or travel is carried 
out under arduous condi- 
tions making it inseparable 
from work or employment-_- 

Work in excess of daily and 

weekly limitation 

Sec. 23 of act of Mar. 28, 
1934, as amended by sec. 


195 


195 


624 


weekly limitation—Con. 
201 of Work Hours Act of 
1962, 5 U.S.C. 673c, which 
provides that overtime 
work in excess of 8 hours 
per day or in excess of 40 
hours per week, shall be 
compensated for at not 
less than time and one- 
half basic rate of compen- 
sation, must be construed 
as providing alternate or 
separate methods for de- 
termining overtime work 
in excess of 8 hours or in 
excess of 40 hours a week, 
and, therefore, wage board 
employees who regularly 
work 46-hour week consist- 
ing of three 12-hour days 
and one 10-hour day are 
not entitled to payment of 
double premium for 2 
hours on fourth work- 
day—a 10-hour day—that 
exceeds both 8 hours per 
day and 40 hours per week 
but are entitled to pay- 
ment at time and one-half 
for 4 hours overtime work 
in excess of 8 hours per 
day on 12-hour days and 
for 6 hours in excess of 40 
hours per week on 10-hour 
OOS cn teminendnbianaiien 

Method of computing over- 
time hours for employees 
of independent Govt. con- 
tractors under Title I of 
Contract Work Hours 
Standards Act when work 
exceeds both 8 hours per 
day and 40 hours per week 
limitations, which method 
gives employees benefit of 
greater number of over- 
time hours, should be used 
for Govt. employees sub- 
ject to sec. 23 of act of 
Mar. 28, 1934, as amended 
by sec. 201 of Work Hours 
Act of 1962; however, 
double benefit for same 
hours is not authorized__ 

Wage board employee who is 
assigned to regularly 
scheduled workweek of five 
8-hour days and who re- 
ceives overtime compensa- 
tion for three and one-half 
hours of overtime work in 
excess of 8 hours on one 
day, which is same number 
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COMPENSATION—Continued 


Wage board employees— Continued 
Overtime—Continued 
Work in excess of daily and 
weekly limitation—Con. 

of hours in excess of 40 

per week, has received all 
overtime compensation to 
which he is entitled_____ 
Although sec. 23 of act of 
Mar. 28, 1934, as amended 

by sec. 201 of Work Hours 

Act of 1962, 5 U.S.C. 673c, 
which provides that over- 

time work # excess of 8 
hours per day or in excess 

of 40 hours per week shall 

be compensated for at not 

less than time and one-half 
basic rate of compensa- 

tion must be construed as 
providing alternate or sep- 
arate methods for deter- 
mining overtime work in 
excess of 8 hours or in 
excess of 40 hours a week, 
method of computing over- 


time hours to allow 
greater number of over- 
time hours should be 


used; therefore, employee 
whose regularly scheduled 
workweek is comprised 

of three 12-hour days and 

one 10-hour day, or 46 
hours per week, would be 
entitled to overtime com- 
pensation for 14 hours per 
week, in excess of 8 hours 

per day but not to over- 
time for 6 hours in excess 

of 40 hours per week. 42 
Comp. Gen. 195, modified_ 
Saved compensation—new “Service 
Schedule” pay plan—under new 
“Service Schedule” pay plan 
that produces lower rates of 
pay for wage board type em- 
ployees who are excepted from 
Classifieation Act of 1949, as 
amended, 5 U.S.C. 1082(7), 
which provides that compensa- 
tion of exempted employees 
shall be fixed and adjusted 
from time to time “as nearly 
as is consistent with the pub- 
lic interest in accordance with 
prevailing rates’, preservation 
of old wage schedule of pay 
rates and continuation of em- 
ployees’ remaining entitlement 
to step-increases and to in- 
creases in pay under former 
schedule upon promotion to 
higher grade in same line of 
work would be “in the public 
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CONSULTANTS 


Wage board employees—Continued 


interest”; therefore, gradual 
change from old plan to new is 
acceptable until such time as 
operation of new ‘Service 
Schedule” produces for em- 
ployees affected higher rate of 
pay than that attained or at- 
tainable under old plan 
Withholding 

State income taxes. (See Taxes, 
State, income tax withholding, 
Federal employees) 

Union dues—regulation permit- 
ting collection of union dues by 
payroll deduction at request of 
employees would be proper un- 
der secs. 5 and 6 of act of 
Sept. 26, 1961, 5 U.S.C. 3075 
and 3076, which permits allot- 
ment and assignment of com- 
pensation for such purposes 
deemed appropriate by depart- 
ment head, subject to regula- 
tions issued by President. ___ 


CONFERENCES 


(See Meetings) 
AND EX- 
PERTS 


(See Experts and Consultants) 


CONTRACTING OFFICERS 


Regulation compliance—nondiscrim- 
ination clause in advertised offer 
for leasing of gas and oil deposits 
on submerged lands under Outer 
Continental Shelf Lands Act, 43 
U.S.C. 1331, et seq., which clause 
is much less stringent than non- 
discrimination clause contracting 
agencies are required to include 
in Govt. contracts under E.O. 
No. 10925 results In bid which 
varies materially from statutory 
regulations applicable to oil and 
gas leases issued in advance of 
solicitation, as well as lease 
agreement and, therefore, not 
only does refusal by successful 
bidder to execute lease- with dif- 
ferent nondiscrimination clause 
not furnish any legal basis for 
contracting agency to withhold 
bid deposit, but contracting 
agency does not have authority 
to enter into contracts without 
more stringent nondiscrimination 
clause, so that bid that does not 
obligate bidder to comply with 
E.0. No. 10925 must be rejected 
unless bidder agrees to inclusion 
We Wadotitucsensdcanuns 


Responsibility—requests for acceptance 


time extension—although under 
provision for extensions of bid 
acceptance periods in event of 
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administrative delays after open- Awards 


ing in sec. 1-2.404—1(c), Federal 
Procurement Regs., duty may be 
imposed upon contracting officer 
to request bidders to extend bid 
acceptance time, bidders likewise 
have obligation to check with 
contracting officer before bid ac- 
ceptance period expires if they 
have continuing interest in hav- 
ing their bids considered for 


Review of actions 


Requirement in regulation, 44 
CFR 55.50, that certain sales 
of surplus property be reviewed 
and approved contemplates 
that reviewing authority will 
be someone other than con- 
tracting officer whose action is 
being approved, and, therefore, 
although contracting officer 
might have authority to re- 
view and approve awards on 
spot bid sales, to hold that he 
has authority to approve spot 
bid sale for which he estab- 
lished upset price prior to sale 
would render regulation mean- 
ingless; accordingly, in ab- 
sence of approval of sale by 
independent reviewing author- 
ity, there is no binding con- 
tract for sale of property__-_- 

Absence from regulation requiring 
review and approval of each 
proposed award under competi- 
tive bid sale of surplus Govt. 
property when acquisition cost 
is $10,000 or more of designa- 
tion of specific office or position 
which would review and ap- 
prove award does not bring 
spot bid sale of surplus prop- 
erty having acquisition cost of 
more than $10,000 in which re- 
quired review and approval 
were not given to successful 
bidder after contracting officer 
had indicated award would be 
made to him within rule that 
agent’s apparent authority is 
binding on Govt. so that Govt. 
is estopped from denying ex- 
istence of contract of sale in 
view of well-established prin- 
ciple that when contract to be 
executed between two parties 
is subject to approval by an- 
other and that approval is not 
given, no binding contract ex- 
ists on which U.S. may be re- 
quired to respond in damages 
as for breach 


Cancellation 

Erroneous awards 
Contract award for printing 
services to low bidder 
under ambiguous invita- 
tion that did not indicate 
which of two different esti- 
mates—one on basis of 
actual need, other on 
arbitrary basis for evalua- 
tion purposes—would be 
used to evaluate bids, 
where successful bidder 
who under any possible 
evaluation would not have 
been low bidder but for 
correction of erroneous 
unit price not apparent on 
face of bid, should be can- 
celed, except for orders 
already placed, and pro- 
curement readvertised un- 
der proper evaluation pro- 
cedure, contracting officer 
having no authority to 
make award on basis of 
downward correction of 
bid, evidencing no error on 
its face, which displaced 

lower bidder 
Low bid that did not take 
exception to mandatory 
delivery time of invita- 
tion, but manufacturer's 
letter furnished prior to 
bid opening to identify 
change in equipment of- 
fered, as provided in bid, 
indicated longer delivery 
period, which contracting 
officer without verification 
considered as quelifying 
bid, should not have been 
held nonresponsive, intent 
of data submitted prior 
to bid opening being only 
to establish acceptability 
ef equipment offered in 
lieu of specification re- 
quirement; however, al- 
though bid and data 
should not have been in- 
terpreted without clarifi- 
cation as qualifying de- 
livery specified in invita- 
tion, manufacturer's letter 
was susceptible of in- 
terpretation made by con- 
tracting officer and, there- 
fore, in view of time that 
has expired, award to sec- 
ond low bidder need not 

be canceled 
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Invitation defective 
Invitation to bid requiring 
bidders to submit “suf- 
ficient” but unspecified 
data on undesignated com- 
ponents, and lacking suf- 
ficient particularity to put 
bidders on notice as to 
why descriptive data was 
necessary and extent of 
detail required in de- 
scriptive data for bid to 
be considered responsive, 
is defective invitation, and 
procuring activity failing 
to justify why acceptable 
product could not be ob- 


tained without submission 
of descriptive data, as re- 
quired by par. 2—202.5(c), 
Armed Services Procure- 
ment Reg., cancellation of 
contract award under de- 
fective invitation to sec- 
ond low bidder, who also 
had failed to indicate per- 
formance in areas that 
justified rejection of low 
bid, is required... ~~~ 
Descriptive data clause in 
invitation which requested 
bidders to furnish “suf- 
ficient calculations to 
substantiate the adequacy 
of the design” of special- 
ized equipment but did not 
spell out with particu- 
larity extent of detail of 
data needed to show effici- 
ency and speed of equip- 
ment offered is defective 
invitation in that it does 
not give bidders any basis 
to determine extent of 
descriptive data to be fur- 
nished; however, since 
contract has been awarded 
to bidder offering equip- 
ment which meets needs 
of procuring agency can- 
cellation and award to 
protesting bidder who sub- 
mitted detailed drawing 
which was determined to 
be insufficient to show 
adequacy of design would 
not be in best interests 
of Govt 


Small business concerns 


Certificates—revocation—revoca- 
tion of small business certifi- 
cate on account of bidder's 
size after bid opening but 

prior to award under total 
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Small business concerns—Con. 


small business set-aside pro- 
curement that was subse- 
quently withdrawn does not 
preclude bidder from receiv- 
ing award under reinstated 
set-aside, if prior to award 
small business’ certificate 
limited to particular procure- 
ment is issued since he would 
then qualify as small busi- 
ness at time of submission 
of bid and at time of award, 
two conditions for eligibility 
for award under invitation 
restricted to small  busi- 


Certifications—mandatory _re- 


ferral to Small Business Ad- 
ministration “Descriptive 
Data” clause in invitation 
seeking not information of 
characteristics or construc- 
tion of product offered, but 
information as to bidder's 
technical knowledge and 
comprehension of specifica- 
tion in order to evaluate his 
capacity, as defined in sec. 
1-—1.708.1, Federal Procure- 
ment Regs., with provision 
for rejection of bids failing 
to submit required data, is 
not appropriate for deter- 
mining bidder responsibility ; 
therefore, low bid of small 
business concern unaccom- 
panied by required descrip- 
tive data should not be con- 
sidered nonresponsive and 
bidder after bid opening may 
submit information as to his 
capacity or responsibility, 
and if deficient bid should 
not be rejected without giv- 
ing Small Business Admin. 
opportunity to issue certifi- 
eate of competency, and 
conclusion that questions as 
to capacity or responsibility 
may not be treated as ques- 
tions of bid responsiveness 
on basis of statement to that 
effect in bid invitation ap- 
plies to all bidders regard- 
EB cnidneccmane 
Set-asides — withdrawal — total 
small business set-aside 
which was withdrawn after 
bid opening when low bidder 
was reclassified as large 
business concern and it was 
learned that such bidder 
had become eligible as large 
business planned emergency 
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CONTRACTS— Continued 
Awards— Continued 
Small business concerns-— Con. 
producer in interim between 
issuance of invitation and 
bid opening need not have 
been withdrawn after re- 
classification of low bidder 
since provisions in par. 
1—706.2(b) (ii), Armed Serv- 
ices Procurement Reg., which 
preclude contracting officers 
from approving total ° set- 
asides when large business 
planned emergency producer 
desires to participate in pro- 
curement are not for appli- 
eation after set-aside has 
been properly established ; 
therefore, if Small Business 


Administration and procur- 
ing agency determine that 
set-aside should be rein- 
stated, award may be made 
to lowest’ responsible small 
business bidder, but if set- 
aside is not reinstated 
award under original invita- 
tion would not be proper_. 
Size—changes in standards—low 
bidder who, as result of pro- 
test to his self-certification 
as small business concern for 
100 percent set-aside pro- 
curement, was determined by 
Small Business Admin. to 
be qualified as small concern 
on basis of new size stand- 
ards which had been 
changed after bid opening 
but before award was prop- 
erly awarded the contract 
since bidder's certification 
was made in good faith and 
his qualification under new 
size standards in effect on 
date of award was not result 
of any action by bidder after 

bid opening 
Buy American Act—Foreign prod- 
ucts—approval after use—price ad- 
justment — under construction 
contract requiring use of domes- 
tic materials with exception of 
asbestos which is not produced in 
U.S., installation underground of 
foreign-manufactured  asbestos- 
cement pipe that is available in 
U.S., where because bid showed 
no such intent, approval for use 
of nondomestic product which is 
required by sec. 633 of act of 
Oct. 29, 1949, amending Buy 
American Act, 41 U.S.C. 10a—10d, 
was not obtained, constituted vio- 
lation of act, but in absence of 


Page | CONTRACTS— Continued 
culpability by contractor, debar- 
ment penalty need not be im- 
posed ; however, in view of fact 
that removal and replacement of 
installed pipe would be unduly 
harsh to contractor and result- 
ant delay possibly detrimental 
to interest of Govt., foreign- 
manufactured pipe may be ac- 
cepted conditioned upon appro- 
priate adjustment in contract 
price, to be measured by excess 
cost, if any, of domestic pipe of 
quality and quantity required 
over cost of pipe accepted 

Construction—general rules—under 
contract providing that price of 
product will be based on actual 
cost of production and will in- 


clude amount that is sufficient to 
amortize capital advances for 
purchase of new and improve- 
ment or replacement of old cap- 
ital assets, even if expenditures 
for capital assets could be con- 
sidered production costs under 
recognized accounting procedures, 
fact that capital advances come 
within purview of specific pro- 
vision of contract governing such 
advances, familiar rule of con- 
struction that in case of conflict 
the more specific prevails over 
the general is for application and, 


therefore, cost of improving and 
replacing capital assets may not 
be considered in cost of produc- 


Cost-plus 

Advertising costs—costs incurred 
by defense cost-plus prime con- 
tractors in participating in in- 
vitational exhibits sponsored 
by Area Redevelopment Admin- 
istration to display materials 
that could be produced in labor 
surplus areas may not be re- 
garded as advertising costs 
which are excepted from pro- 
hibition in sec. 636 of Depart- 
ment of Defense Appropriation 
Act, 1962, against use of ap- 
propriated funds to reimburse 
defense contractors for adver- 
tising costs, particularly in 
view of fact that legislative 
history indicates that purpose 
of exhibits would have come 
within one of two exemptions 
which Congress considered and 
then disregarded; therefore, 
such exhibit costs incurred by 
defense contracts are not re- 
imbursable expenses under cost- 
plus contracts. 
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Employee expenses — retirement 
contributions—under cost reim- 
bursable contract with State 
of Ohio and city of Columbus 
to develop civil defense shelter 
plan in city, payments required 
to be made to Public Employ- 
ees Retirement System for 
those employees whose serv- 
ices were terminated before 
they acquired any vested rights 
in retirement plan are prop- 
erly reimbursable to contrac- 
tor State without deduction for 
prospective retirement credits 
required by cost principles in- 
corporated in contract, for 
while contributions to employ- 
ers’ accumulation fund for 
benefit of Public Employees 
Retirement System are manda- 
tory, there is no provision for 
refund to employer of amounts 
paid on account of employees 
who leave their employment; 
therefore, all retirement con- 
tributions made are reimburs- 
able under terms of contract. 

Improvement of contractor’s prop- 
erty—cost of permanent im- 
provement to private prop- 
erty, estimated 10 percent of 
total sum to be expended under 
Public Health Service cost- 
reimbursement contract for 
experimental breeding of pri- 
mates for cancer research by 
National Institutes of Health, 
is proper charge against appro- 
priated fund, notwithstanding 
general rule that in absence of 
specific legislation appropri- 
ated funds may not be used for 
permanent improvement of pri- 
vate property, rule being one 
of policy and not of positive 
law; however, facts and cir- 
cumstances of each case must 
be considered, and in view of 
fact that under proposed con- 
tract permanent improvements 
to contractor’s property are es- 
sential for cancer research, 
contractor is particularly well 
qualified to perform, and in 
climate ideally suitable for 
project, and cost of improve- 
ments is nominal in comparison 
with total costs, contemplated 
improvements will not contra- 
vene rule 


Damages—Government liability—defi- 


niteness requirement — liability 
clause in Federal Aviation 
Agency fiying-rental agree- 
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480 


stantially 
conform to advertised invitation 
for bids in that it exceeded spec- 
ified delivery limitation by 1 


ments which would obligate 
Govt. in event aircraft is de- 
stroyed or damaged beyond 
repair to pay contractor fair 
market value of aircraft at 
time, less salvage value, if any, 
is clause which fixes maxi- 
mum liability measurable by 
fair market value of aircraft 
and, therefore, is not objec- 
tionable on basis of creating 
indefinite or uncertain liabil- 
ity on Agency----.-- ‘ete 


Data, rights, etc. 


Use by Government 
Right of Govt. to use drawings 
of second low bidder in both 
current and in future pro- 
curements should be resolved 
prior to award of contract 
upon determination of ad- 
ministrative agency, who 
will not consider low bid, 
not to cancel invitation for 
bids and to award contract 
to second low bidder, not- 
withstanding substantial dif- 
ference in price between low 
and second low bids._--._- 
Use in specifications of data on 
“Flexirotor” furnished under 
research and development 
contract, where both con- 
tractor and Govt. had been 
granted by inventor royalty- 
free license to practice or 
cause to be practiced any 
invention developed inci- 
dent to contract with excep- 
tion, in accordance with 
par. 9-107.2(a)(i), Armed 
Services Procurement Reg., 
of Flexirotor, on which pat- 
ent application was pending, 
constitutes disclosure of in- 
formation that permits prac- 
tice of invention, and pat- 
entee having right to main- 
tain his invention as trade 
secret pending application, 
Request for Proposals should 
be withdrawn, use of data 
excluded from license in de- 
veloping specifications hav- 
ing breached inventor’s right 
to protection of his trade 
secret 


Default—procurement from another 


source—advertising v. negotia- 
tion—award of replacement con- 
tract to low bidder whose sub- 
lower bid did not 


day is not improper, purchase 


being for account of defaulted 
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that contracts be let after com- 
petitive bidding does not apply 
and Govt. is obligated to minimize 
damages under replacement con- 
tract, and to secure lower bid; 
therefore, contracting agency, 
which was not required to ad- 
vertise, may reject all bids and 
enter into private negotiations 
with one of bidders_.._..----- 


Disputes 


Appeals—finality of contracting 
officer’s finding—-payment of 
claim for additional costs 
under U.S. Atomic Energy 
Commission contract, which 
claim was denied on merits by 
contracting officer, is pre- 
cluded under contract modified 
pursuant to appeal filed by 
contractor after expiration of 
30-day period provided by Dis- 
putes clause of contract and 
sustained by hearing examiner 
who erroneously believing ap- 
peal properly taken under 60- 
day period provided by Com- 
mission’s Rules of Procedure 
in Contract Appeals overruled 
contracting officer’s motion to 
dismiss for lack of jurisdic- 
tion, decision of contracting 
officer on question of fact hav- 
ing become final and conclu- 
sive, hearing examiner was 
without authority to consider 
appeal, and as his determina- 
tion to overrule motion to 
dismiss—a question of law— 
did not become final and con- 
clusive under provisions of 
Wunderlich Act, 41 U.S.C, 322, 
Govt.’s legal defense of lack 
of jurisdiction was not waived, 
and lacking consideration con- 
tract modification is void and, 
therefore, there is no valid 
claim upon which payment can 
be made 

Conflict between administrative re- 
port and contractor’s allega- 
tions—-where allegations by 
high bidder that sales officer 
at spot bid sale of surplus 
property having acquisition 
cost in excess of two million 
dollars had been delegated re- 
view and approval authority re- 
quired by General Services 
Admin. regulations for sales of 
surplus property having acqui- 
sition cost of over $10,000 (44 
CFR 55.50), and that valid 
and binding contract came 
into existence when at spot 


bid sale high bid exceeded up- 
set price, are in irreconcilable 
conflict with administrative 
report stating that review au- 
thority had not been delegated 
to sales officer and that ap- 
proval as required by regula- 
tion was never given to sale, 
administrative report, in ab- 
sence of evidence to overcome 
presumption of correctness, 
must be accepted as accurately 
reflecting disputed facts 


Labor stipulations 


Benefits from labor agreements— 
inclusion in missile construc- 
tion contracts of clause pro- 
viding employee wage, hour 
and fringe benefits resulting 
from labor-management agree- 
ment, which benefits are not 
authorized by statute, would 
restrict competition and in- 
crease cost to Govt. ; therefore, 
such labor clause as condition 
precedent would be contrary to 
laws of Govt. contracting; 
however, if determination is 
made that inclusion of such 
labor clause would facilitate 
national defense under author- 
ity in act of Aug. 28, 1958, 
Pub. L. 85-804, 50 U.S.C. 1431- 
1435, no objection will be made 
to execution or modification of 
contracts with such clause__-_ 

Davis-Bacon Act 
Applicability 

Leases 
Lease and _lease-option 
agreements executed by 
Govt. for occupancy of 
private property be- 
ing disqualified from 
coverage of Davis-Bacon 
Act, 40 U.S.C. 276a, 
which requires inclusion 
of appropriate minimum 
wage provisions § in 
construction contracts, 
as there is no legisla- 
tive background § evi- 
dencing agreements 
were not intended to 
be exempt from act, as 
is case in legislation 
which authorized lease- 
purchase agreements, 
and as there is no firm 
undertaking on part of 
Govt. to acquire more 
than leasehold interest, 
act also is not for 
application tocon- 
tracts for construction, 
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Labor stipulations—-Continued 
Davis-Bacon Act— Continued 


Labor stipulations—Continued 
Davis-Bacon Act—Continued 


Applicability— Continued 

Leases—Continued 
alteration or repair, in 
accordance with Govt. 
specifications, of build- 
ings for occupancy by 
it under term lease 

agreements 
In construction, altera- 
tion, or repair, in ac- 
cordance with Govt. 
specification, of build- 
ings for occupancy by 
Govt. under term lease 
agreements, Da vis- 
Bacon Act, 40 U.S.C. 
276a, is not for appli- 
cation, in light of basic 
distinction which ex- 
ists between procure- 
ment of right to use 
improvements, even 
though constructed for 
particular usage, and 
actual procurement of 
improvements, mere 
fact that construction 
work is prerequisite to 
supplying public need 
or use does not give 
construction Davis- 
Bacon status......--. 
Erroneous determination as re- 
quiring modification — al- 
though there is no objection 
to increasing contract price 
to extent that minimum 
wage requirements were 
modified by Letters of In- 
advertence resulting in 
added costs of performance, 
particularly where modifi- 
cations were ordered prior 
to 40 Comp. Gen. 557, change 
orders revising original con- 
tract undertakings should 
be canceled where wage ad- 
justments in accordance 
with modifications ordered 
under similar conditions 
have not been completed___ 
Minimum wage determina- 
tions—original price under 
construction contract incor- 
porating wage determina- 
tions for work classifications 
as minimum wage stipula- 
tions pursuant to Davis- 
Bacon Act, 40 U.S.C. 276a, 
could be paid in full without 
prejudicing protection the 
act affords workmen who 
have not been paid wage ad- 
justments required under 


minimum wage stipulation 
revision made in accordance 
with Letters of Inadvertence 
changing work classification, 
original wage schedules fur- 
nished by Dept. of Labor and 
incorporated in_ specifica- 
tions having correctly stated 
wage determination revision 
of contract wage stipulation, 
pursuant to Letters of In- 
advertence, was unauthor- 
ized; therefore, entitling 
contractor to equitable price 
adjustment for increased cost 
of performance, and, because 
any wage difference, or un- 
derpayment, presumably 
would equal price increase, 
unless or until increase has 
been allowed, no withhold- 
ing of monies would be neces- 
sary or proper to protect 
Govt. or employees 
Nondiscrimination — Clause varia- 
tions — nondiscrimination 
clause in advertised offer for 
leasing of gas and oil deposits 
on submerged lands under 
Outer Continental Shelf Lands 
Act, 43 U.S.C. 1331, e@ seq., 
which clause is much less 
stringent than nondiscrimi- 
nation clause contracting 
agencies are required to in- 
clude in Govt. contracts under 
E.O. No. 10925 results in bid 
which varies materially from 
statutory regulations appli- 
cable to oil and gas leases is- 
sued in advance of solicitation, 
as well as lease agreement and, 
therefore, not only does refusal 
by successful bidder to exe- 
cute lease with different non- 
discrimination clause not fur- 
nish any legal basis for con- 
tracting agency to withhold 
bid deposit, but contracting 
agency does not have authority 
to enter into contracts without 
more stringent nondiscrimina- 
tion clause, so that bid that 
does not obligate bidder to com- 
ply with B.O. No. 10925 must 
be rejected unless bidder agrees 
to inclusion of clause 


Mistakes 
For errors prior to award. (See 


Bids, mistakes) 


Subitems—under invitation for 


bids on item consisting of 52 
subitems, prices to be quoted 
both in aggregate and on 


410 
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individual subitem basis, low 
aggregate bidder who after 
award alleges mistake in bid on 
two subitems may not be re- 
lieved from obligation under 
contract, rule that contracting 
officer is under no duty to com- 
pare bid prices on individual 
items where award is to be 
made in aggregate equally ap- 
plying to subitems__....-___- 
Modification 

Minimum wage revisions. (See 
Contracts, labor stipulations, 
Davis-Bacon Act, minimum 
wage determinations) 

Status as existing contract— when- 
ever modification or amend- 
ment of contracts so changes 
relationship of parties as to 
require agreement of both, con- 
tracts are not existing con- 
tracts within scope of sec. 204, 
Work Hours Act of 1962, 40 
U.S.C. 327 note, and provisions 
of act are for inclusion in any 
renewals or extensions of con- 
tracts effected by mutual agree- 
ment of parties, with exception 
of existing contract that is re- 
newed or extended by exercise 
of right or option reserve’ by 
Govt. to renew or extend con- 
tract pursuant to terms fixed 
under contract and without 
reference to contractor for his 
GMRv in cnsssctnctiimbenaie 


Negotiation — competition—indefinite 


specifications, ete.—request for 
proposals using drawings, dia- 
grams and specifications which 
are deficient and inadequate but 
which are to be explained to low- 
est offeror selected for negotia- 
tion and if there is any increase 
in cost then other bidders will be 
given opportunity to submit re- 
vised proposals is procurement 
procedure which is indefinite, will 
result in unrealistically low bids, 
and does not afford all bidders 
equal opportunity and, therefore, 
such a request for proposals is 
PI eiritkbismcineintatindinén 


Offer and acceptance 


Acceptance delays 
To permit consideration of bid 
which contained shorter ac- 
ceptance period than that 
specified in invitation and 
which was not extended 
until after expiration of 
period would be to give bid- 
der choice to be obligated or 
not, and award to second low 
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383 


562 


17 











Acceptance delays— Continued 
bidder who prior to expira- 
tion of its longer bid ac- 
ceptance period extended ac- 
ceptance time would better 
serve integrity of competi- 
tive bidding system than 
award to low bidder who 
permitted its bid to expire 
prior to offering extension__ 

Provision for extensions of bid 
acceptance periods in event 
of administrative delays 
after bid opening in sec. 
1-2.404-1(c) of Federal Pro- 
curement Regs. was for pur- 
pose of authorizing extension 
requests whenever failure to 
do so would require re- 
advertisement and was not 
for application when one of 
two or more acceptable bids 
were inadvertently permit- 
se ae 

Acceptance time—under contract 

for orange juice awarded after 

denial of bid withdrawal as sub- 
mitted subsequent to bid open- 
ing on basis of price increase 
due to partial freeze damage to 
Florida citrus crop, which had 
occurred prior to bid opening, 
contractor may not be relieved 
from contract, contracting of- 
ficer properly refusing to allow 
him to withdraw bid prior to 
expiration of acceptance pe- 
riod, and contractor having 
knowledge of freeze before bid 
opening had ample time to 
withdraw bid prior to bid 
opening, as required by invita- 
tion for bids, his bid remained 
effective during time he knew 
or should have known of freeze 
and he, therefore, in submit- 
ting bid assumed risks result- 
ing from freeze, and attempted 
withdrawal of bid after open- 
ing and prior to expiration of 
acceptance period was of no 

GANGS C0 Ci Rikctitaiinine 

Preliminary, etc., approval 

Where allegations by high bid- 

der that sales officer at spot 
bid sale of surplus property 
having acquisition cost in 
excess of two million dollars 
had been delegated review 
and approval authority re- 
quired by General Services 

Admin. regulations for sales 

of surplus property having 

acquisition cost of over 
$10,000 (44 CFR 55.50), and 
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that valid and binding con- 
tract came into existence 
when at spot bid sale high 
bid exceeded upset price, are 
in irreconcilable conflict with 
administrative report stat- 
ing that review authority 
had not been delegated to 
sales officer and that ap- 
proval as required by regula- 
tion was never given to sale, 
administrative report, in ab- 
sence of evidence to over- 
come presumption of correct- 
ness, must be accepted as ac- 
ecurately reflecting disputed 


Requirement in regulation, 44 
CFR 55.50, that certain sales 
of surplus property be re- 
viewed and approved con- 
templates that reviewing au- 
thority will be someone 
other than contracting officer 
whose action is being ap- 
proved, and, therefore, al- 
though contracting officer 
might have authority to re- 
view and approve awards on 
spot bid sales, to hold that 
he has authority to approve 
spot bid sale for which he 
established upset price prior 
to sale would render regu- 
lation meaningless; accord- 
ingly, in absence of approval 
of sale by independent re- 
viewing authority, there is 
no binding contract for sale 
of property 

Agreement which was made be- 
tween deputy commander at 
Army property disposal in- 
stallation and contracting of- 
ficer that high bidder at spot 
bid sale should receive prop- 
erty, which agreement was 
not communicated to bidder, 
was merely tentative and 
fact that there was no com- 
munication with successful 
bidder is fatal to any con- 
clusion that review and ap- 
proval of sale required by 
administrative regulations 
44 CFR 55.50 were achieved 
so as to establish binding 
contract between U.S. and 
bidder for sale of property_-_ 

Absence from regulation re- 
quiring review and approval 
of each proposed award un- 
der competitive bid sale of 
surplus Govt. property when 


acquisition cost is $10,000 
or more of designation of 
specific office or position 
which would review and ap- 
prove award does not bring 
spot bid sale of surplus prop- 
erty having acquisition cost 
of more than $10,000 in 
which required review and 
approval were not given to 
successful bidder after con- 
tracting officer had indicated 
award would be made to him 
within rule that agent's ap- 
parent authority is binding 
on Govt. so that Govt. is 
estopped from denying ex- 
istence of contract of sale 
in view of well-established 
principle that when contract 
to be executed between two 
parties is subject to approval 
by another and that approval 
is not given, no binding con- 
tract exists on which U.S. 
may be required to respond 
in damages as for breach__ 


Notwithstanding contention of 


high bidder at spot bid sale 
for item of surplus property 
consisting of 74,297 units 
that issuance of invoice and 
delivery of one sample unit 
requested by bidder evidences 
transfer of title to all 74,297 
units to bidder under 40 
U.S.C. 484(d), which pro- 
vides for acceptance of bill of 
sale, or other instrument ex- 
ecuted by executive agency 
as evidence of transfer of 
title or interest to surplus 
Govt. property, more reason- 
able interpretation of statute 
is that bill of sale, or other 
instrument is conclusive 
evidence of compHance with 
law only with regard to 
those items specifically men- 
tioned in instrument, and, 
therefore, in absence of ap- 
proval by reviewing author- 
ity of sale of entire lot as 
required by administrative 
regulation, 44 CFR 55.50, 
bidder is not entitled to de- 
livery of remaining units... 


Administrative regulation 


which provides for immedi- 
ate award at spot bid sales 
of surplus Govt. property, 
44 CFR 55.45, and regulation 
which requires approval by 
reviewing authority of sales 
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Preliminary, etc., approval— Con. 
of surplus property having 
acquisition cost of $10,000 
or more are not ambiguous 
or in conflict as to sales of 
property costing less than 
$10,000 because review and 
approval are not required, 
nor are they in conflict as to 
property costing $10,000 or 
more since immediate award 
and review and approval pro- 
visions can be met either by 
reviewing authority other 
than contracting officer es- 
tablishing upset prices prior 
to sale, or by assigning indi- 
vidual other than contract- 
ing officer with authority to 
review and approve awards 


Payments—failure to obtain prior 
approval of expenditures—where 
contract provides that cost per 
pound of ferro-nickel to Govt. will 
be based on actual cost of pro- 
duction and will include amount 
that is sufficient to amortize cap- 
ital advances made for purchase 
of new capital assets, or improve- 
ment or replacement of old cap- 
ital assets, upon approval of 
Govt., any expenditure to be re- 
flected in price of product must 
come either within actual cost of 
production or amortization of 
capital advances; therefore, cost 
of installing and replacing cap- 
italization items, which are not 
items of production, without 
prior approval of Govt., condi- 
tion precedent to recovery, is not 
chargeable under contract, and 
failure of contractor to comply 
with requirement for prior ap- 
proval by Govt. for expenditures 
of capital nature is sufficient to 
prevent recovery of expenditures_ 


Performance 


Impossibility 
Medical appointment ignored— 
where no professional serv- 
ices are performed because 
employee failed to keep 
fitness-for-duty examination 
made by Post Office Dept., 
Govt. has no obligation to 
pay psychiatrist fee for val- 
ue of time reserved in con- 
nection with scheduled ex- 
amination, professional serv- 
ices not having been ren- 
dered, contract contemplated 
did not materialize, and as 
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Impossibility—Continued 
physician is only entitled to 
recover for services as any 
other person who performs 
services for another, there 
is no implied contract and 
he, therefore, may not be 
paid compensation on basis 
of reservation of time 

Weather conditions—under con- 
tract for orange juice award- 
ed after denial of bid with- 
drawal submitted subsequent 
to bid opening on basis of 
price increase due to partial 
freeze damage to Florida 
citrus crop, which had oc- 
curred prior to bid opening, 
contractor may not be re- 
lieved from contract, con- 
tracting officer properly 
refusing to allow him to 
withdraw bid prior to expira- 
tion of acceptance period, 
and contractor having knowl- 
edge of freeze before bid 
opening had ample time to 
withdraw bid prior to bid 
opening, as required by invi- 
tation for bids, his bid re- 
mained effective during time 
he knew or should have 
known of freeze, and he, 
therefore, in submitting bid 
assumed risks resulting 
from freeze, and attempted 
withdrawal of bid after open- 
ing and prior to expiration 
of acceptance period was of 
no force or effect 


Proprietary, ete., items. (See Con- 


tracts, data, rights, etc.) 


Reformation. (See Contracts, mod- 


ification) 


Renewals—Work Hours Act of 1962 


applicability—whenever modifica- 
tion or amendment of contracts 
so changes relationship of parties 
as to require agreement of both, 
contracts are not existing con- 
tracts within scope of sec. 204, 
Work Hours Act of 1962, 40 
U.S.C. 327 note, and provisions 
of act are for inclusion in any 
renewals or extensions of con- 
tracts effected by mutual agree- 
ment of parties, with exception of 
existing contract that is renewed 
or extended by exercise of right 
or option reserved by Govt. to 
renew or extend contract pur- 
suant to terms fixed under con- 
tract and without reference to 
contractor for his consent 
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Sales. (See Sales) Specifications—Continued 
Specifications bids had been advertised does 
Ambiguous not require all bids received to 
Amounts be discarded and procurement 
Invitation to bid providing readvertised, notwithstanding 
for award to lowest ag- obligation under par. 1-1202, 
gregate bidder on items to Armed Services Procurement 
be evaluated on basis of Reg., to use applicable specifi- 
estimated quantities listed cations, no significant differ- 
in different amounts—one ence existing between products 
on actual requirements, described in Military and Fed- 
the other an arbitrary eral Specifications, there is no 
estimate for evaluation compelling reason to cancel 
purposes—with no indica- invitation, cancellation after 
tion to bidder as to which bid opening, pursuant to par. 
estimate would be used to 2-404.1(b) (ii) on ground of 
evaluate bid, is ambiguous specification revision, being 
invitation under which properly limited to award 
award would be improper under original specification 
in view of fact that by use which would not serve Govt.'s 
of estimated quantities for actual needs, and even though 
bid evaluation purposes better procedure would have 
that differ from actual been to amend invitation to 
anticipated need, bidder substitute Federal Specifica- 
may be found low on tions, readvertising procure- 
evaluation of his bid who ment would be more prejudicial 
is not lowest bidder on the to bidders and competitive bid- 
real, or best estimate of ding system than award under 

requirements irregular specification 
Contract award for printing Definiteness requirement—request 
services to low bidder for proposals using drawings, 
under ambiguous invita- diagrams and_ specifications 
tion that did not indicate which are deficient and inade- 
which of two different quate but which are to be ex- 
estimates—one on basis of plained to lowest offeror se- 
actual need, other on arbi- lected for negotiation and if 
trary basis for evaluation there is any increase in cost 
purposes—would be used then other bidders will be 
to evaluate bids, where given opportunity to submit 
successful bidder who revised proposals is procure- 
under any possible evalu- ment procedure which is in- 
ation would not have been definite, will result in unrealis- 
low bidder but for correc- tically low bids, and does not 
tion of erroneous unit afford all bidders equal oppor- 


price not apparent on face 
tunity and, therefore, such 
of bid, should be canceled, . a . 
a request for proposals 


except for orders already mse lid 
placed, and procurement a 
Descriptive data 


readvertised under proper : 
Capacity and _ responsibility— 


evaluation procedure, con- 

tracting officer having no “Descriptive Data” clause 
authority to make award in invitation seeking not 
on basis of downward cor- information of character- 
rection of bid, evidencing istics or construction of 
no error on its face, which product offered, but infor- 
displaced lower bidder... 257 mation as to bidder's tech- 


Changes, revision, etc.—super- nical knowledge and compre- 


seded specification usc—use in 
invitation for bids of Military 
Specification that had been 
superseded by Federal Speci- 
fication which did not come 
to attention of contracting off- 
cer until after invitation for 


hension of specification in 
order to evaluate his ca- 
pacity, as defined in sec. 
1-1.708.1, Federal Procure- 
ment Regs., with provision 
for rejection of bids failing 
to submit required data, is 
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ing bidder responsibility ; 
therefore, low bid of small 
business concern unaccom- 
panied by required descrip- 
tive data should not be con- 
sidered nonresponsive and 
bidder after bid opening may 
submit information as to his 
capacity or responsibility, 
and if deficient bid should 
not be_ rejected without 
giving Small Business Ad- 
min. opportunity to issue cer- 
tificate of competency, and 
conclusion that questions as 
to capacity or responsibility 
may not be treated as ques- 
tions of bid responsiveness 
on basis of statement to that 
effect in bid invitation ap- 
plies to all bidders regard- 
SO OE GRinds ta sticcewnnen 
Sufficiency of details 
Invitation to bid requiring 
bidders to submit “suffi- 
cient” but unspecified data 
on undesignated compo- 
nents, and lacking suffi- 
cient particularity to put 
bidders on notice as to 
why descriptive data was 
necessary and extent of 
detail required in descrip- 
tive data for bid to be 
considered responsive, is 
defective invitation, and 
procuring activity failing 
to justify why acceptable 
product could not be ob- 
tained without submission 
of descriptive data, as re- 
quired by par. 2-202.5(c), 
Armed Services Procure- 
ment Reg., cancellation 
of contract award under 
defective invitation to 
second low bidder, who 
also had failed to indicate 
performance in areas that 
justified rejection of low 
bid, is required 
Descriptive data clause in 
invitation which requested 
bidders to furnish “suffi- 
cient calculations to sub- 
stantiate the adequacy of 
the design” of specialized 
equipment but did not 
spell out with particular- 
ity extent of detail of data 
needed to show efficiency 
and speed of equipment 


offered is defective invita- 
tion in that it does not 
give bidders any basis to 
determine extent of de- 
scriptive data to be fur- 
nished; however, since 
contract has been awarded 
to bidder offering equip- 
ment which meets needs of 
procuring agency cancel- 
lation and award to pro- 
testing bidder who sub- 
mitted detailed drawing 
which was determined to 
be insufficient to show 
adequacy of design would 
not be in best interests of 


Deviations 


Delivery provisions—under in- 
vitation for bids on f.o.b. 
origin basis, bids to be 
evaluated on delivered 
prices, and information to 
be furnished as to whether 
rail, truck or water trans- 
portation facilities are avail- 
able at shipping point, fail- 
ure of low bidder to furnish 
transportation facilities data 
prior to bid opening may be 
waived, even though nor- 
mally data requirement is 
material and must be com- 
plied with fully, for distine- 
tion must be drawn between 
data which gives bidder 
relatively free choice and 
general information data 
which does not require him 
to make choice; therefore, 
invitation only requiring bid- 
ders to furnish type of facili- 
ties available, Govt. to select 
mode of transportation to be 
used, permitting low bidder 
to furnish required data 
after bid opening will have 
no serious effect on integrity 
of formal advertising sys- 


Informal v. substantive 
Failure to bid on alternates— 
failure of low bidder on 
prime bid to submit bids 
on two alternate bases re- 
quired by invitation, 
which did not state that 
failure to submit bid on 
each of three bases in- 
vited would result in re- 
jection of bid, is not fatal, 
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Informal v. substantive—Con. 


Informal v. substantive—Con. 


and may be treated as in- 
formality, request for sub- 
mission of alternate bids 
being solely for benefit of 
Govt.; therefore, where 
bid covers entire work 
contemplated, failure to 
respond to request for 
alternate bids is insuffi- 
cient to require rejection 
of low bid, and failure 
operates to advantage of 
other bidders rather than 
to their disadvantage, bid- 
der who did not submit 
alternate bids eliminating 
himself from competition 
with other bidders on 
alternate work 
Information—as requirement 
in invitation for bids that 
bidder “print or type his 
name on the Schedule and 
each Continuation Sheet 
thereof on which he makes 
an entry” is for protection 
of Govt. rather than other 
bidders, acceptance of bid 
which did not contain bid- 
der’s name on each page 
on which bidder has made 
entry would nevertheless 
constitute binding con- 
tract ; therefore, failure of 
bidders to comply with re- 
quirement is informality 
that may be waived by 
contracting agency 
Invitation to bid provisions— 
under invitation subject 
both to Schedule and Spe- 
cial Provisions attached 
thereto and to additional 
Terms and Conditions, and 
General Provisions incor- 
porated by reference, bid 
submitted with several 
pages of invitation miss- 
ing, which contained sub- 
stantive provisions con- 
cerning specifications and 
contractor obligations, is 
nonresponsive bid prop- 
erly for rejection, bidder 
being free to elect to be 
bound only by Special Pro- 
visions attached to bid, 
notwithstanding intent to 
be bound, determining 


factor being whether that 
intention is apparent from 
bid submitted, and miss- 
ing pages going to sub- 


stance of bid, execution of 
amendment providing that 
“terms and conditions of 
the original advertisement 
remain unchanged” would 
not overcome failure to 
attach required provisions 
of invitation to bid 
Special tooling  require- 
ments——qualifying note in 
low bid that tooling costs 
of several components of 
end item of production are 
not classified as special] 
tooling and are not in- 
cluded in unit price, which 
note is directed to special 
tooling requirements of 
invitation that both prime 
contractor and subcontrac- 
tor may be required to 
transfer title, without cost 
to Govt., to special tooling 
needed to perform con- 
tract, cost of which had 
been included in contract 
price, or partially in- 
cluded, with option to 
Govt. to elect to pay 
balance, operates to pre- 
clude Govt. from claiming 
title to any special tooling 
used and note constitut- 
ing such substantial devia- 
tion from requirements of 
invitation as to be prej- 
udicial to other bidders 
may not be waived as in- 
formality and, therefore, 
bid may not be considered 
for award 
Permitted under invitation— 
provision in invitation for 
bids which permits bidders 
who are unable to furnish 
items specified, or who con- 
sider other items appro- 
priate, to bid on items that 
differ from those required by 
invitation contravenes fun- 
damental principle of public 
bidding that all bidders must 
bid on same thing and, there- 
fore, provision should be 
deleted from future invita- 


Waiver—under invitation for 
bids on f.0.b. origin basis, 
bids to be evaluated on de- 
livered prices, and informa- 
tion to be furnished as to 


whether rail, truck or water 
transportation facilities are 
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available at shipping point, 
failure of low bidder to 
furnish transportation facili- 
ties data prior to bid open- 
ing may be waived, even 
though normally data re- 
quirement is material and 
must be complied with fully, 
for distinction must be 
drawn between data which 
gives bidder relatively free 
choice and general informa- 
tion data which does not re- 
quire him to make choice; 
therefore, invitation only re- 
quiring bidders to furnish 
type of facilities available, 
Govt. to select mode of 
transportation to be used, 
permitting low bidder to 
furnish required data after 
bid opening will have no 
serious effect on integrity 
of formal advertising sys- 
CER ccccnncnnnnnaenannes 


Failure to furnish something re- 


quired 

Addenda acknowledgment—to 
permit consideration of low 
bid by bidder who at bid 
opening time had not ac- 
knowledged amendment to 
specifications which affected 
price, quantity or quality of 
bid would be permitting bid- 
der to perform in accord- 
ance with specifications, not 
including amendments, or to 
permit consideration of low 
bid on basis of bidder's tele- 
phone acknowledgment to 
contracting officer after some 
bids had been opened would 
be permitting bidder to 
amend his bid after opening 


to conform to specifications 
as modified by amendment, 
either alternative being in 
contravention of competitive 
bidding statutes; therefore, 
failure to timely acknowl- 
edge amendments makes bid 
nonresponsive and requires 
PD. cundcncansqnnnane 


Brand name or equal—low bid- 
der who inserted word 
“none” under brand name 
or equal provision in invi- 
tation which unlike some in- 


vitations merely stated that 


unless bidder indicates that 


he is offering equal product 
his bid shall be considered 
as offering brand name prod- 





INDEX DIGEST 


Page | CONTRACTS— Continued 
Specifications— Continued 
Failure to furnish something re- 


434 


490 





quired— Continued 
uct but did not require bid- 
ders to furnish brand name 
or equal is properly re 
garded as not offering equal 
items and fact that bidder 
inserted prices for items 
would also preclude inter- 
pretation that he did not in- 
tend to supply required items 
and, hence, low bid is con- 
strued as responsive to in- 
Le 


Information 


“Descriptive Data’ clause 
in invitation seeking not 
information of character- 
istics or construction of 
product offered, but in- 
formation as to bidder's 
technical knowledge and 
comprehension of specifica- 
tion in order to evaluate 
his capacity, as defined 
in sec. 1-1.708.1, Federal 
Procurement Regs., with 
provision for rejection of 
bids failing to submit re- 
quired data, is not appro- 
priate for determining 
bidder responsibility ; 
therefore, low bid of small 
business concern unaccom- 
panied by required descrip- 
tive data should not be 
considered nonresponsive 
and bidder after bid open- 
ing may submit informa- 
tion as to his capacity or 
responsibility, and if defi- 
cient bid should not be re- 
jected without giving 
Small Business Admin. 
opportunity to issue cer- 
tificate of competency, and 
conclusion that questions 
as to capacity or respon- 
sibility may not be treated 
as questions of bid respon- 
siveness on basis of state- 
ment to that effect in bid 
invitation applies to all 
bidders regardless of size_ 

Under invitation issued by 
Navy requiring separate 
price for each item for 
data, administrative prog- 
ress report which was not 


priced separately by any 
of bidders is regarded as 


information incidental to 


contract administration 
under pars. 9-201 and 
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CONTRACTS— Continued 


Specifications— Continued 
Failure to furnish something re- 

quired—Continued 

Information— Continued 

9-203.1, Armed Services 
Procurement Reg., which 
exclude such reports and 
information from defini- 
tion of data and, there- 
fore, since invitation did 
not require price for ad- 
ministrative report, fail- 
ure to furnish price on 
that item may be waived. 
Low bidder’s failure to sub- 
mit list of equipment with 
bid for furnishing refuse 
collection and disposal 
services in response to 
invitation which not only 
permitted deviations from 
equipment specification 
when approved by con- 
tracting officer but further 
specified that bidder did 
not have to actually own 
equipment at time of bid 
submission is failure to 
submit data necessary to 
determine capability of 
bidder rather than respon- 
siveness of bid, and, since 
equipment list requirement 
could be accomplished by 
submission after bid open- 
ing, bid should not have 
been rejected without first 
affording bidder opportu- 
nity to furnish list and, if 
after such list is fur- 
nished bidder is deter- 
mined to be responsible, 
award to second low bid- 
der should be canceled___ 
Invitation to bid provisions—un- 
der invitation subject both 
to Schedule and Special Pro- 
visions attached thereto and 
to additional Terms and 
Conditions, and General 
Provisions incorporated by 
reference, bid submitted with 
several pages of invitation 
missing, which contained 
substantive provisions con- 
cerning specifications and 
contractor obligations, is 
nonresponsive bid properly 
for rejection, bidder being 
free to elect to be bound only 
by Special Provisions at- 
tached to bid, notwithstand- 
ing intent to be bound, deter- 
mining factor being whether 
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Specifications— Continued 
Failure to furnish something re- 
quired—Continued 
that intention is apparent 
from bid submitted, and 
missing pages going to sub- 
stance of bid, execution of 
amendment providing that 
“terms and conditions of the 
original advertisement re- 
main unchanged” would not 
overcome failure to attach 
required provisions of invi- 
tation to bid 
Patent disclosure—other 
(See Contracts, data, rights, 
etc., items) 
Restrictive—mobilization needs— 
restriction in two-step adver- 
tised procurement for military 
armored personnel carriers and 
related vehicles requiring bid- 
ders for total procurement to 
manufacture each item in sep- 
arate and independently oper- 
ated plants which restriction is 
required because mobilization 
needs cannot be met by produc- 
tion in single facility is within 
authority of military depart- 
ments under 10 U.S.C. 2305(a) 
which only requires such full 
and free competition as is con- 
sistent with procurement of 
property needed, and since re- 
striction does not preclude 
manufacturer who proposes to 
produce in separate facilities 
from bidding on total require- 
ment restriction does not vio- 
late principles of formal ad- 
vertising so long as terms 
“separate” and “independent” 
are adequately defined in invi- 
tation and restriction is re- 
lated to mobilization needs__. 
Status—General v. individual—exe- 
cution of nonpersonal service con- 
tracts for employment of arbitra- 
tors pursuant to B.O. No. 10988, 
relating to Federal _ service 
employee-management coopera- 
tion, on general “when needed” 
basis with Dept. of Labor rath- 
er than on individual agency ba- 
sis would not comply with sec. 
11 of order specifying “employ- 
ment by the agency concerned” ; 
therefore, notwithstanding ad- 
ministrative convenience of gen- 
eral contracts, particular agency 
requiring services of arbitrators 
should execute individual con- 
tracts for arbitration services__ 
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Stenographic reporting—beyond one 
fiscal year—although 2-year con- 
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tract for reporting services en- 
tered into by agency to fill its 
needs beyond fiscal year appro- 
priation available at time of exe- 
eution of contract is not in 
contravention of secs. 3679 and 
8732, R.S., 31 U.S.C. 665, and 
41 id. 11, prohibiting contracts 
in excess of appropriations unless 
authorized by law, since this type 
of contract does not obligate 
Govt. for future payment of 
money unless more than certain 
number of copies are furnished 
agency—a situation which has 
never occurred heretofore — it 
does represent enforceable obli- 
gation against U.S., and as such 
is contrary to intent of public 
advertising statutes and sec. 
3732, R.S., which prohibits mak- 
ing of contracts “unless the same 
is authorized by law or is under 
an appropriation adequate to its 
fulfillment” and, therefore, in- 
terests of Govt. required that 
such contracts be limited to 1 


COURTS 
Costs 


Agency participation—cost of liti- 
gation undertaken by con- 
tractor at request of General 
Services Administration con- 
tracting officer to test consti- 
tutionality of State tax as it 
affects Idaho tax on gasoline 
secured by Atomic Energy 
Commission through Federal 
Supply Schedule contracts en- 
tered into pursuant to sec. 
201(a)(3), Federal Property 
and Administrative Services 
Act of 1949, as amended, 40 
U.S.C. 481(a)(3), which au- 
thorizes Administration to pro- 
cure and supply personal prop- 
erty for use of executive agen- 
cies, is cost incurred by Admin- 
istration in carrying out its 
normal duties and functions to 
protect interest of U.S. for 
which appropriations of other 
agencies are not available in 
absence of express statutory 
language, and outcome of liti- 
gation establishing precedents 
applicable to purchases of all 
ordering agencies in taxing 
State, Atomic Energy Commis- 
sion is not required to reim- 
burse part of litigation ex- 
penses incurred by Administra- 
tion to test constitutionality 


ficial—where under power 
purchase contract, subject to 
price adjustment and reim- 
bursement for plant operation 
and maintenance costs, in- 
cluding overhead and admin- 
istration, cost of repairing 
damaged turbine furnished by 
manufacturer and litigation 
by Electric Cooperative to re- 
cover such costs are included 
in purchase price and charged 
to Southwestern Power Ad- 
ministration Continuing 
Fund, Administration, when 
contract becomes inoperative, 
although not party to action, 
having beneficial interest may 
arrange to reimburse attorneys 
to continue litigation, and liti- 
gation costs having arisen in- 
cident to purchase of power 
may be considered adjustment 
of contract price and charged 
to Continuing Fund, provided 
Electric Cooperative agrees 
not to retain any part of sum 
recovered incident to trial or 
settlement of case 


Decisions 


Dowling v. United States, Ct. Cl. 
No. 174-60, decided Feb. 7, 1962. 
(See Gratuities, mustering-out 
pay, reservists in “without 
component” service after Regu- 
lar warrant officer appoint- 
ment) 

Grayson v. United States., 137 Ct. 
CL 799. (See Pay, retired, ad- 
vancement on retired list, en- 
listed members advanced to 
officer grade, permanent v. 
temporary) 

Kratz v. United States, Ct. Cl. No. 
347-59, decided Mar. 7, 1962. 
(See Pay, retired, disability, 
name on promotion list) 

Smith v. United States, 155 Ct. Cl. 
682. (See Pay, retired, Fleet 
reservists, status of pay) 

Steimer vo. United States, Ct. Cl. 
No. 111-61, decided Nov. 7, 1962. 
(See Pay, service credits, en- 
listed service, acceptance of 
commission effect) 

Willis ov. United States, Ct. Cl. 
No. 255-60, decided Mar. 7, 1962. 
(See Pay, retired, disability, 
name on promotion list) 


Judgments, decrees, etc. 


Acceptance as precedent by Gen- 
eral Accounting Office 
Although retired members of 
uniformed services holding 
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Acceptance as precedent by Gen- 
eral Accounting Office—Con. 
civilian positions and re- 
ceiving combined annual 
rate of compensation and 
retired pay in excess of 
$10,000 limitation in sec. 
212, Economy Act of 1932, 
5 U.S.C. 59a, are required to 
have appropriate reduction 
made in their retired pay, 
under Schuyler and Del- 
linger cases (Ct. Cl. No. 
548-58, Jan. 20, 1960, and 
Ct. Cl. No. 83-61, May 9, 
1962) if total compensation 
and retired pay actually 
received during calendar 
year amounts to less than 
$10,000, amounts withheld 
may be paid to member, pro- 
vided that $10,000 limita- 
tion is not exceeded, and 
that payment is not deter- 
mined until end of calendar 
year. Overrules 40 Comp. 
Gen. 193; 12 id. 256; 
B-144150, Oct. 18, 1960, 
and B-144640, Jan. 3, 1961, 
and modifies 38 Comp. Gen. 
TOW tniteitanmemaawen des 
While holding in Kratz v. U.S., 
Ct. Cl. No. 347-59, and 
Willis v. U.S., Ct. Cl. No. 
255-60, decided March 7, 
1962, that provisions of sec. 
507(a)(7), Officer Person- 
nel Act of 1947 authorizing 
retirement of officers on 
recommended list for pro- 
motion, who prior to pro- 
motion are found incapaci- 
tated for service by reason of 
physical disability con- 
tracted in line of duty, in 
grade for which recom- 
mended, are not restricted to 
Regular officers but are for 
application also to officers 
other than Regular officers, 
thus entitling officers whose 
names were on recommended 
list for temporary promo- 
tion under sec. 515(c) of 
1947 act to higher grade and 
pay on retired list does not 
reflect intent of Congress re- 
garding sec. 507 of act, in 
view of fact that it is un- 
likely that court will change 
its position, holding will be 
followed as precedent in set- 
tling claims and passing 
upon legality of administra- 
tive payments made in 
other similar cases__....-- 
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COURTS— Continued 
Witnesses—fees—recipients of Federal 
research grants—use of Federal 
grant funds allocated to school 
for research in mental diseases 
to pay expert psychiatric wit- 
nesses to testify in court on be- 
half of defendant in criminal 
case is no more proper than using 
grant funds to pay defendant's 
attorney and, therefore, even 
though authority vested in Sur- 
geon General in sec. 301, Public 
Health Service Act, 42 U.S.C. 
241, is broad, use of grant funds 
for payment of witness fees is 
not proper, but inasmuch as 
payments were made in good faith 
and administrative action has 
been taken to insure that Federal 
grant funds will not be used for 
such purposes in future, no fur- 
ther action will be taken 
CREDIT CARDS 
Air travel—propriety—credit card 
system for procurement of pas- 
senger air transportation services 
which would require issuance of 
transportation request after 
travel had been performed, ne- 
cessitate changes in uniform 
billing and payment procedures, 
and jeopardize controls designed 
to minimize use of indirect route 
and unauthorized transportation 
services is not approved_______- 
DAMAGES 
Contracts. (See Contracts, dam- 
ages) 
DAVIS-BACON ACT 
(See Contracts, labor stipulations, 
Davis-Bacon Act) 
DEBT COLLECTIONS 
Military personnel. (See Pay, with- 
holding) 
DECEDENTS’ ESTATES 
Compensation—beneficiary designa- 
tions—validity after separation— 
compensation due.in settlement 
of accounts of deceased former 
civilian employees of Govt. who 
prior to separation from service 
designated beneficiaries under 
act of Aug. 3, 1950, 5 U.S.C. 
61f-k, to receive compensation 
due and remaining unpaid at 
time of death may be paid to 
beneficiaries designated on basis 
of similarity of 1950 act to 
10 U.S.C. 2771, relating to 
settlement of accounts of de- 
ceased members of uniformed 
services, which has been con- 
strued to authorize adminis- 
trative settlement of amounts 
due decedents to beneficiaries 
designated by members prior to 
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DECEDENTS’ ESTATES—Con. 
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discharge from uniformed serv- 
ices, and designation of bene- 
ficlary by civilian employee on 
Standard Form 1152 should be 
viewed as effective even though 
death of civilian employee may 
occur subsequent to separation 
from service 


Pay, etc., due military personnel 


Beneficiary designations 
Validity after discharge 
Designations of beneficiaries 
prior to discharge by en- 

listed men of uniformed 
services under act of 

July 12, 1955, 37 U.S.C. 
361-365 (1952 Ed., Supp. 

III), relating to final 
settlement of accounts of 
deceased members of uni- 
formed services, continue 

to be valid designations 
subsequent to discharge 

for purposes of settlement 

of unpaid pay and allow- 
ances, interpretation of 
derivative act of June 30, 

1906 that act is sufficient- 

ly broad in scope to en- 
compass accounts of for- 

mer officers and enlisted 
persons being for applica- 

tion to act of Sept. 2, 
1958, which reenacted and 
codified 1955 act without 
substantive change (10 
U.S.C. 2771); therefore, 

upon death of member, 

pay and allowances due on 

date of discharge and re- 
maining unpaid at time of 
member’s death may be 
administratively settled 
pursuant to 10 U.S.C. 

2771 and payment made to 
designated beneficiaries__ 
Beneficiaries designated 
under act of July 12, 1955, 
by members of National 
Guard prior to discharge 
for purposes of settlement 
of unpaid pay and allow- 
ances remain valid desig- 
nations subsequent to dis- 
charge, provisions of 32 
U.S.C. 714, governing final 
settlement of accounts of 
deceased members of Na- 
tional Guard, being sim- 
ilar to 10 U.S.C. 2771, 
under which authority set- 
tlement of pay and allow- 
ances due members of uni- 
formed services on date of 
discharge and remaining 
unpaid at time of death 
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nel— Continued 
Beneficiary designations— Con. 
Validity after discharge—Con. 
may be made administra- 
tively to beneficiaries des- 
ignated by members prior 
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Postal savings certificates—gifts. 


(See Post Office Department, 
postal savings certificates, 
gifts) 


DEPARTMENTS AND ESTAB- 


LISHMENTS 


Commercial activities—general pol- 


icy—provisions of Bur. of Budg- 
et Bulletin No. 60-2 merely stat- 
ing that general policy of execu- 
tive branch of Govt. is to favor 
procurement of Govt. needs from 
private enterprise do not have 
force and effect of law under 
40 U.S.C. 486; therefore, provi- 
sions not being mandatory, 
propriety of determination by 
executive agency to obtain serv- 
ices or products under contract 
with private enterprise rather 
than through use of Govt-owned 
facilities is not matter permit- 
ting of ruling in terms of legal 
rights and responsibilities, and 
lacking legal basis for objec- 
tion to proposed administrative 
action, policy question is mat- 
ter for resolution within execu- 
tive branch 


Facilities available for private use— 


training courses—acceptance of 
limited number of private per- 
sons to attend, on fee basis, 
training courses conducted for 
Govt. employee patent examiners 
at Patent Academy is permitted 
on basis that such attendance 
is incidental to necessary and 
authorized training Govt. em- 
Ployees and provided that at- 
tendance fees from non-Govt. 
trainees are deposited in Treas- 
ury. as miscellaneous receipts__- 


DETAILS 
Compensation—overtime—firefighters 


under supervision. (See Com- 
pensation, overtime, irregular, 
unscheduled, supervision’ ef- 
fect) 


Military personnel 


Civilian position—supergirade posi- 
tion—entitlement of Navy offi- 
cer detailed to supergrade posi- 
tion in Maritime Administrat- 
tion under sec. 201(f) of 
Merchant Marine Act, 1936, 
to compensation differential 
between his Navy pay and 
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allowances and compensation 
of supergrade position does not 
depend on availability of ap- 
propriate supergrade position 
in Administration, sec. 201(f) 
providing that basis for deter- 
mining aggregate compensation 
payable to officer on detail to 
Administration is position of 
comparable importance, diffi- 
culty, and responsibility in of- 
ficer’s military service, or 
civilian position in correspond- 
ing executive department, 
rather than position to which 
detailed ; therefore, detailed of- 
ficer may be paid compensation 
differential under sec. 201(f) 
that will equal difference be- 
tween his military pay and al- 
lowances and compensation ap- 
applicable to Dept. of Navy 
supergrade position of similar 
importance, difficulty and re- 
sponsibility as position to 
which he is detailed 
Foreign assistance programs 
Authority—assignment of com- 
inissioned officer personnel of 
U.S. Coast Guard to aid 
Indonesian Government un- 
der reimbursable agreements 
with Agency for Interna- 
tional Development pursuant 
to sec. 632(b) of Foreign 
Assistance Act of 1961, 
22 U.S.C. 2392(b) (Supp. 
III), is permissible under 
sec. 625(d)(1), 22 U.S.C. 
2385(d)(1) (Supp. III), of 
act, which provides for as- 
signment of officers or em- 
ployees of U.S. to perform 
functions outside U.S., 
phrase “officers and employ- 
ees” as defined in sec. 644(j) 
including members of Armed 
Forces and term “Armed 
Forces” of U.S. in sec. 
644(b) meaning Army, Navy, 
Air Force, Marjne Corps, 
and Coast Guard; therefore, 
sec. 633(c) of act, removing 
dual office restrictions of 10 
U.S.C. 3544(b) and 8544(b), 
assignment of commissioned 
officers of Coast Guard, as 
well as other members of 
Armed Forces, to positions 
under Foreign Assistance 
Act of 1961 is authorized__ 
Compensation — members of 
Armed Forces assigned to 
perform functions outside 
U.S. under sec. 625(d) (1) 


of Foreign Assistance Act of 
1961, 22 U.S.C. 2385(d) 
(Supp. III), which author- 
izes compensation, allow- 
ances, and benefits to as- 
signed personnel at rates 
provided for Foreign Serv- 
ice Reserve and Staff by 
Foreign Service Act of 1946, 
as amended, 22 U.S.C. 
801, et seq., may only be 
paid in accordance with sec. 
625(d) (1) of 1961 act in ab- 
sence of statutory exemption 
to extra allowance restric- 
tions of 5 U.S.C. 70; there- 
fore, right of commissioned 
personnel of U.S. Coast 
Guard assigned to programs 
under Foreign Assistance Act 
to their pay and allowances 
is suspended during period 
of assignment and they may 
only receive compensation, 
allowances, and benefits pre- 
scribed for Foreign Service 
Reserve and Staff 

Disability during detail—when 
member of Armed Forces 
who while assigned to duty 
outside U.S. under sec. 
625(d)(1), Foreign Assist- 
ance Act of 1961, 22 U.S.C. 
2385(d) (Supp. III), be- 
comes physically disabled, 
he is entitled to disability 
retired pay under 10 U.S.C. 
Ch, 61, notwithstanding that 
during period of assignment 
he is not in receipt of “basic 
pay” as term is used in 
chapter, member's active 
service status remaining un- 
changed, and except for sec. 
625(d)(1) of 1961 act pre- 
scribing compensation, al- 
lowances, and benefits pro- 
vided for Foreign Service 
Reserve and Staff by For- 
eign Service Act of 1946, 
during period of assignment, 
he would have been entitled 
to military pay and allow- 
ances, and legislative his- 
tory of Foreign Assistance 
Act of 1961 evidencing no 
contrary intent, there is no 
requirement to deny disabil- 
ity retirement privileges to 
commissioned officer person- 
nel of Coast Guard because 
their compensation while as- 
signed to duty under act 
is not denominated “basic 
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of allowances, etc.—members 
bers of Armed Forces detailed 
to United Nations under sec. 7 
of United Nations Participation 
Act of 1945, as amended, are 
not prohibited by sec. 625(h) 
of Pub. L. 87-195 (22 U.S.C. 
2385(h)), restricting accept- 
ance of compensation or other 
benefits from foreign countries, 
from accepting directly from 
United Nations an allowance 
to extent of difference between 
station allowances prescribed 
for members on permanent 
duty in area to which they are 
detailed and amount received 
from United Nations as mission 
subsistence allowance, restric- 
tion applying only to U.S. per- 
sonnel performing functions 
under Pub. L. 87-195 and not 
affecting sec. 7 of United Na- 
tions Participation Act of 
1945, also, detail to United 
Nations is not considered de- 
tail to foreign country within 
contemplation of restriction; 
therefore, detailed Armed 
Forces personnel may accept 
allowance directly from United 


DISCHARGES AND DISMIS- 


SALS 


Military personnel 


Discharge erroneous—honorable 
discharge at direction of Sec- 
retary of Air Force of enlisted 
man with 20 percent physical 
disability who was inadvert- 
ently paid disability severance 
pay pursuant to 10 U.S.C. 1212 
under mistaken belief he had 
less than 20 years of active 
service is executed and irre- 
vocable discharge by competent 
authority which separated 
member from service and, 
therefore, upon subsequent 
determination that he was 
eligible for disability retire- 
ment, orders revoking his dis- 
charge and placing him on re- 
tired list were without effect 
and he may not be paid dis- 
ability retired pay retroac- 
tively to date of discharge; 
however, under authority pro- 
vided in 10 U.S.C. 1552 to 
correct military records, Secre- 
tary may correct former mem- 
ber’s military record to show 
entitlement to disability retired 


pay based on disability rating 
of 20 percent, but payment of 
disability severance pay to 
member being contrary to law, 
sum paid should be collected 
from him 

Enlisted members accepting com- 
mission—court having held in 
Steimer v. U.S., Ct. Cl. No. 
111-61, decided Nov. 7, 1962, 
that former members of 
Navy or Marine Corps dis- 
charged prior to Aug. 10, 1946, 
are eligible for appointment in 
Fleet Reserve or Fleet Marine 
Corps Reserve, pursuant to act 
of July 24, 1956, notwithstand- 
ing required 20 years or more of 
active duty was completed as 
officer, followed by resignation 
as officer rather than discharge 
as enlisted man, plaintiff hav- 
ing been properly appointed to 
Fleet Marine Corps Reserve 
may recover retired pay based 
on grade of master sergeant 
from Dec. 1, 1958, date he was 
transferred to retired list, to 
Mar. 4, 1959, and from Mar. 5, 
1959, through date of judg- 
ment, based on grade of cap- 
tain, to which grade he was 
advanced on Mar. 5, 1959, un- 
der 10 U.S.C. 6151, and judg- 
ment having become final and 
issues res judicata officer may 
be paid retired pay beginning 
Nov. 8, 1962, based on grade 
of captain and computed in 
accordance with B-130465, 
dated Apr. 2, 1957. 39 Comp. 
Gen. 324, overruled 

Other than honorable—changes, 
revocations, etc.—authority of 
Secretary—change by Secre- 
tary of military department of 
undesirable discharge to gen- 
eral discharge on review of mil- 
itary discharge review board 
finding that no change should 
be made to undesirable dis- 
charge issued to enlisted mem- 
ber is within purview of 10 
U.S.C. 1553(b) authorizing Sec- 
retaries to review actions of 
boards and, therefore, substi- 
tution by Secretary of Treas- 
ury of his findings and decision 
that Coast Board member 
should have general dicharge 
when review board had con- 
cluded that undesirable dis- 
charge should not be changed 





812 INDEX DIGEST 





DISTRICT OF COLUMBIA 
Firemen and policemen 


of Oct. 24, 1962 
Pub. L. 87-882), for 


Retirement private in active serv- 
Annuities ice who immediately 
Adjustment prior to effective date 


Authority—retired officers 
and employees of Dist. 
of Columbia Metropoli- 
tan Police Dept. and 
Metropolitan Fire Dept. 
who under authority of 
sec. 301 of act of June 
206, 1953, are entitled to 
receive without making 
application therefor in- 
crease in retirement 
compensation with re- 
spect to each increase 
in salary granted by law 
to which they would 
have been entitled had 
they remained in active 
service, if retired from 
position in one of cate- 
gories to which special 
pay provisions of act of 


of act was serving in 
step 6, class 1, and 
had total of 13 years 
or more of service as 
of first day of first 
pay period which be- 
gan after Jan. 1, 1958, 
in view of sec. 301, 
act of June 20, 1953, 
authorizing increases 
in retirement compen- 
sation of members 
who had they re- 
mained in active serv- 
ice would have been 
entitled to salary in- 
creases granted by 
law; however, when 
13 years of service is 
not completed § as 
required by sec. 


DISCHARGES AND DISMIS- Page | DISTRICT OF COLUMBIA—Con. Page 

SALS—Continued Firemen and policemen—Continued 

Military personnel— Continued Retirement— Continued 
is proper and payments to in- Annuities— Continued 
dividual resulting from dis- Adjustment—Continued 
charge change are proper_.-. 715 Oct. 24, 1962 (Pub. L. 

Reservists—early release from ac- 87-882) apply, are en- 

tive duty prior to enlistment ex- titled to have retire- 
piration—naval reservist serv- ment compensation com- 
ing under 6-year enlistment puted upon specially 
who is released within 3 adjusted rates pre- 
months before expiration of scribed by act for active 
prescribed 2-year period of ac duty personnel, in view 
tive duty for purpose of reen- of fact that had they 
listing in Regular Navy with- been in service on ef- 
out break in service, although fective date of 1962 
Reserve enlistment would not act in positions they 
be completed until several held immediately prior 
years later, is not considered to retirement, their ac- 
discharged from active duty tive duty pay would 
under 10 U.S.C. 6295 to entitle have been increased in 
him to payment of lump-sum accordance with such 
leave under Armed Forces special adjustment pro- 
Leave Act of 1946 (37 U.S.C. WE siccntcnedomscciginitinn 418 
501), and mileage allowance Rate bases 
pursuant to 37 U.S.C. 404, sec. Private in Dist. of Co- 
6295, providing for discharge lumbia Metropolitan 
of member of Regular Navy Police Dept. retired 
within 3 months before expira- on Dec. 1, 1954, with 
tion of term of enlistment 13 years of service 
without affecting monetary who is receiving an- 
benefits to which he would nuity based on com- 
have been entitled had he com- pensation of class 1, 
pleted enlistment, except pay service step 6, is en- 
and allowances for period not titled to have retire- 
served, having no application ment compensation 
to reservist given early release based on class 1, lon- 
from term of active duty but gevity step 7, in ac- 
whose enlistment continued in cordance with salary 
effect for period of more than increase provided un- 
3 months after release__.__- 399 der sec. 2(a)(1), act 
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Firemen and policemen— Continued Firemen and policemen—Continued 
Retirement— Continued Retirement— Continued 
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Adjustment—Continued Adjustment—Continued 
Rate bases—Continued Rate bases—Continued 


2(a)(1), retirement 
compensation should 
be based on new pay 
of class 1, service 


Members of Metro- 


politan Police Force 
and Fire Dept. of 
Dist. of Columbia 
who retired from po- 
sition of station clerk 
and are receiving an- 
nuity based on com- 
pensation of class 1, 
subclass (b), service 
step 6, are entitled 
to increase in retire- 
ment compensation, 
pursuant to sec. 301, 
act of June 20, 1953, 
which authorizes in- 
creases in retirement 
compensation of mem- 
bers who had they re- 
mained in active serv- 
ice would receive in- 
creases granted by 
law, and, therefore, 
they are entitled to 
have retirement com- 
pensation based on 
class 1, subclass (c), 
service step 6, in ac- 
cordance with sec. 
2(a)(2), act of Oct. 
24, 1962 (Pub. L. 
87-882), which pre- 
scribes that station 
clerks serving in 
class 1, subclass (b), 
immediately prior to 
effective date of act 
shall be placed in cor- 
responding title and 
compensation step in 
subclass (c) 


Private retired from po- 


sition of detective 
who is receiving 
retirement annuity 
based on compensa- 
tion of class 1, sub- 
class (c), longevity 
step 7, and is en- 
titled under sec. 301, 
act of June 30, 1953, 
to increase in retire- 
ment compensation 
whenever salary in- 
creases are granted by 
law to active service 
personnel, as if he 


had remained in 
active service, upon 
enactment of Pub. L. 
87-882, Oct. 24, 1962, 
providing compensa- 
tion increases for ac- 
tice duty personnel, 
is entitled to have re- 
tirement annuity 
based on new pay of 
class 3, service step 
4, provided by sec. 
2(a)(3) of act, and 
any detective or pre- 
cinct detective who is 
covered under sec. 
2(a) (38) is entitled to 
retirement compensa- 
tion adjustment in 
accordance with 
schedule shown in 
section, as if he were 
still in active service_ 


In adjusting retirement 


compensation as re- 
quired by sec. 301 of 
act of June 20, 1953, 
detective sergeant 
whose retirement an- 
nuity is based on 
compensation of class 
1, subclass (e), lon- 
gevity step 8, should 
have retirement an- 
nuity based on new 
pay of class 4, sub- 
class (b), longevity 
step 8, in accordance 
with sec. 2(a)(4), 
act of Oct. 24, 1962 
(Pub. L. 87-882), 
which provides salary 
increases for active 
duty personnel serv- 
ing as detective ser- 
geants, sec. 301 of 
1953 act authorizing 
increases in retire- 
ment compensation 
when salary increases 
are granted by law, 
as though retirees 
had remained in ac- 
tive service, and any 
other retired detec- 
tive sergeants should 
be given similar 
treatment in accord- 
ance with schedule 
shown under _ sec. 
2(a) (4) 
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In view of fact that 1953, had been in that 


rank of corporal in 
Dist. of Columbia 
Metropolitan Bolice 
Dept. was automatic- 
ally changed to rank 
of sergeant by act of 
Oct. 24, 1962 (Pub. L. 
87-882), providing 
salary increases for 
active service person- 
nel, member of De- 
partment retired from 
position of corporal 
and receiving annuity 
based on class 3, sub- 
class (a), longevity 
step 7, is entitled to 
annuity based on new 
pay of class 4, sub- 
class (a), service step 
4, provided by sec. 
2(a)(5) of act for 
corporals in active 
service changed to 
sergeants, as sec. 
301, act of June 20, 
1953, authorizes ad- 
justment of retire- 
ment compensation 
for retirees who had 
they remained in 
service would have 
been entitled to sal- 
ary increases granted 
by law to active duty 
personnel, and those 
retired corporals as- 
signed as motorcycle 
officers to class 3, sub- 
class (a), should be 
accorded similar 
treatment and ad- 
vanced to class 4, sub- 
class (c), in accord- 
ance with schedule 
in sec. 2(a) (5) 


In adjustment of re- 


tirement compensa- 
tion authorized under 
sec. 301, act of 
June 20, 1953, for re- 
tirees who if they had 
remained in active 
service would have 
been entitled to sal- 
ary increases granted 
by law to active duty 
personnel, both ser- 
geant who at time of 
retirement on June 1, 


rank only 1 month 
and is receiving re- 
tirement annuity 
based on class 4, sub- 
class (a), service 
step 1, and sergeant 
retired on June 1, 
1957, with 11 years 
of service in that 
rank, and receiving 
annuity based on 
class 4, subclass (a), 
longevity step 8, are 
entitled to receive an- 
nuities based on new 
pay of class 4, lon- 
gevity step 9, pro- 
vided by sec. 2(a) (6), 
act of Oct. 24, 1962 
(Pub. L. 87-882), for 
active duty person- 


Retired sergeant who 


was promoted to that 
rank on June 1, 1957, 
and is receiving re- 
tirement annuity 
based on class 4, 
service step 4, in ad- 
justment of retire- 
ment compensation 
which is authorized 
by sec. 301, act of 
June 20, 1953, for re- 
tirees who if they had 
remained in active 
service would re- 
ceive compensation in- 
creases provided by 
law for active duty 
personnel, is entitled 
to receive retirement 
annuity based on new 
pay of class 4, lon- 
gevity step 8, es- 
tablished under act 
of Oct. 24, 1962 
(Pub. L. 87-882), for 
active duty person- 
nel, sec. 2(a)(6) of 
act providing that 
sergeant if immedi- 
ately prior to effective 
date of act was serv- 
ing tn longevity step 
7, or service step 4, or 
any lower step, shall 
be advanced to sec- 
ond higher scheduled 
step in class 4, above 
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Page 





Rate bases—-Continued 
step in which he was 
CCR cimmmnagat 
In view of fact that 
sergeant promoted af- 
ter effective date— 
first pay period com- 
mencing after Jan. 1, 
1958—of District of 
Columbia Folice and 
Firemen’s Salary Act 
of 1958, is entitled to 
receive next higher 
scheduled step in class 
4 under sec. 2(a) (6), 
act of Oct. 24, 1962 
(Pub. L. 87-882), 
providing salary in- 
creases and adjust- 
ments, member pro- 
moted to rank of ser- 
geant on Feb. 1, 1958, 
and retired from that 
rank who is receiving 


retirement annuity 
based on salary of 
class 4, longevity 


step 8, is entitled to 
have annuity based 
on new pay of class 4, 
longevity step 9, in 
accordance with sec. 
2(a)(6) of 1962 act, 
sec. 301, act of June 
20, 1953, authorizing 
adjustment of retire- 
ment compensation 
for retirees who had 
they continued in ac- 
tive service would be 
entitled to salary in- 
creases granted by 
ae 
Retired officers and em- 
ployees of Dist. of 
Columbia Metropoli- 
tan Police Dept. and 
Metropolitan Fire 
Dept. who under sec. 
* 301, act of June 20, 
1953, are entitled to 
adjustment in retire- 
ment compensation on 
basis that had they 
remained in active 
service they would 
have been eligible to 
salary increases 
granted by law, are 
entitled to have re- 
tirement compensa- 
tion which is based on 
longevity step 9 in 
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418 
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Adjustment— Continued 
Rate bases—Continued 
classes 5 through 10, 
based on longevity 
step 8, classes 5 
through 10, in ae- 
cordance with adjust- 
ment in compensa- 
tion provided under 
sec. 2(a)(7), act of 
Oct. 24, 1962 (Pub. L. 
87-882), for active 
officers and members_ 
Service credits—in view of 
provisions in Dist. of 
Columbia Police and Fire- 
men’s Salary Act of 1958, 
approved Aug. 1, 1958, 
Pub. L. 85-584, for crédit- 
ing service, other than 
that credited in initial ad- 
justment under act, to- 
ward longevity and step 
increases, individual who 
retired after effective date 
of act is entitled to have 
retirement compensation 
computed upon basis of 
service, not otherwise 
eredited in initial salary 
adjustment, rendered prior 
to effective date of act to 
extent that service is au- 
thorized to be credited un- 
der secs. 303 (step in- 
creases) and 401 (longev- 
ity increases) ; however, 
any officer or member who 
retired prior to effective 
date of act is not entitled 
to any service credit under 
secs. 303 or 401, except for 
active service performed 
after effective date of act_ 
Redevelopment projects land sale— 
proceeds disposition—proceeds re- 
maining to Redevelopment Land 
Agency from sale of land acquired 
in exchange under 5 D.C. Code 
706(a) from Dept. of Interior af- 
ter repayment of fund advance 
from Housing and Home Finance 
Agency made pursuant to 5 D.C. 
Code 717a to purchase land ex- 
changed and payment of expenses 
of sale and obligations incurred 
under sales contract are not for 
disposition according to 5 D.C. 
Code 717a(e), which authorizes 
use of sales proceeds for rede- 
velopment projects, land sold not 
having been covered by project 
contract with HHFA, and dils- 
position of proceeds is governed 
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by 5 D.C. Code 715(c), Congress 
having failed to appropriate 
funds for special trust fund 
created by section, which was to 
be subject to its direction ; there- 
fore, although sales proceeds in 
Project Temporary Loan Repay- 
ment Fund are not required to be 
transferred, they should be main- 
tained in reserve status and 
matter presented to Congress_-_— 


DONATIONS 
Legality—administrative 


determina- 
tion—although when conflicting 
claims are made for postal sav- 
ings certificates of depositor who 
died intestate, determination 
whether gift had been made is not 
permitted under Post Office De- 
partment ruling, which requires 
detefmination to be made by 
proper court having jurisdiction 
over claimants, and by regula- 
tions that certificates are non- 
transferable and nonnegotiable, 
thereby insuring valid acquaint- 
ance to U.S., value of postal 
savings certificates held by de- 
positor who died intestate, leav- 
ing no relatives, other estate, or 
unpaid expenses may be paid ad- 
ministratively to donee desig- 
nated by decedent upon furnish- 
ing by donee of appropriate in- 
demnity bond, as suggested by 
Department of Justice, courts 
having held that postal savings 
certificates are proper subjects 
of gifts, nontransferable and 
nonnegotiable provisions involved 
not voiding valid gift, and in 
absence of conflicting claims for 
value of certificates____..--.--- 
RIGHTS-OF- 
WAY, ETC, 

Conflict with later instrument—a per- 
mit granted to power company to 
construct transmission line over 
Govt. property which requires 
permittee upon request of Govt. 
and without cost to Govt. to relo- 
eate any lines including existing 
line on property on which per- 
mittee had previously been 
granted easement by prior owner 
before Govt. acquired property 
prevails over rights under ease- 
ment to extent of any conflict 
between two instruments, permit 
being later in point of time; 
therefore, costs of relocating lines 
at request of Govt. are obligation 
of company under permit and re- 
imbursement by Govt. is not au- 
thorized 
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Extension 


Discharge before expiration and 
reenlistment 
Effect on benefits 
Enlisted Air Force member 
who upon cancellation of 
voluntary 1-year extension 
of 4-year enlistment for 
purpose of immediate re- 
enlistment is discharged at 
expiration of 4-year term 
of service is entitled to 
payment for accrued leave 
and travel allowance, 
member not having com- 
menced service under ex- 
tension he is co red 
discharged at expiration 
of term of service rather 
than for purpose of enlist- 
ment, even though cancel- 
lation of extension was to 
permit member to reenlist 
immediately following dis 
charge ; however, when 
service commences under 
extended enlistment fol- 
lowing normal date of 
expiration of enlistment, 
then extension has become 
fully effective and dis- 
charge based on cancella- 
tion of extension before 
completion of obligated 
period of service in order 
to reenlist is discharged 
for purpose of continuing 
in service within contem- 
plation of par. 4157-4, 
Joint Travel Regulations, 
and 37 U.S.C. 501(b)(1), 
and payment for accrued 
leave and travel allowance 
is not authorized______ 
Although Army and Air 
Force enlisted members 
now are permitted under 
act of July 12, 1955, 10 
U.S.C. 3263 and 8263, to 
extend enlistments for less 
than 1 year and to receive 
pay and allowances, pur- 
suant to 37 U.S.C. 906, as 
though they had _ reen- 
listed, act not having ex- 
tended to Army and Air 
Force members provision 
in 1912 act, 10 U.S.C 
6295, leaving any right, 
privilege, or benefit un- 
affected by discharge be- 
fore completion of enlist- 
ment or extended enlist- 
ment, except that of en- 
titlement to pay and 
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ENLISTMENTS— Continued 


Extension—Continued 
Discharge before expiration and 
reenlistment— Continued 
Effect on benefits—Continued 
allowances for period not 
served, member who vol- 
untarily extended enlist- 
ment for 5 months and 
was serving in extension 
period at time of discharge 
is not deemed discharged 
at expiration of term of 
service but for purpose 
of reenlistment and, there- 
fore, payment of travel al- 
lowance and unused ac- 
erued leave is unauthor- 
ized ; however, member is 
entitled to lump-sum pay- 
ment for accrued leave at 
time extension of enlist- 
ment became effective, un- 


less he elected to carry 
leave forward 


ENTERTAINMENT 


Representation allowance use—print- 
ing, ete.—use of representation 
allowances for cost of printing 
invitations for official functions 
overseas conducted by Foreign 
Agricultural Service, which is 
subject to rules and regulations 
prescribed by Sec. of State, in- 
cluding regulation prohibiting 
use of representation allowances 
for printing and engraving, is 
precluded by restrictive print- 
ing regulation even though For- 
eign Agricultural Service appro- 
priation containing amount for 
representation allowances is 
available for field printing 


EVIDENCE 


Secondary in lieu of primary evi- 
dence—in recomputing increased 
cost of survivorship annuity elec- 
tion and annuity benefits pay- 
able to widow under Uniformed 
Services Contingency Option Act 
of 1953 (10 U.S.C. 1431-1446), 
election of options form showing 
later date of birth than con- 
flicting dates in member’s mili- 
tary record, primary evidence of 
public records being lacking to 
establish true date of birth, sec- 
ondary evidence of military rec- 
ords is acceptable, and date fur- 
nished at time of first enlist- 
ment being most reliable it should 
be used to establish overpayment 
of retired pay to member, and 
until indebtedness for overpay- 
ment, plus interest, has been 
liquidated, annuity payments 
mey not be made to widow, 
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EVIDENCE— Continued 


waiver authority in 10 U.S.C. 
1442 having no application, annu- 
ity payments to widow having 
been withheld pending determina- 
tion of proper amount payable. 

Sufficiency—continuation of a benefit 
after statutory elimination—pro- 
cedure to continue Class Q allot- 
ments for enlisted members 
of uniformed services in pay 
grades E—4 (with over 4 years’ 
service) through E-9, without 
their express consent and with- 
out member’s signature, after 
Jan. 1, 1963, when statutory al- 
lotment required for eligibility 
for quarters allowances on ac- 
count of dependents is termi- 
nated pursuant to sec. 3(3), 
Pub. L. 87-531, 50 U.S.C. App. 
2204 note, might subject Govt. to 
liability for allotment deductions 
if statute would be construed as 
automatic elimination of allot- 
ment requirements and, there- 
fore, best interests of Govt. 
require evidence signed by mem- 
ber of his desire to continue his 
allotments 


EXPERTS 


TANTS 

Reemployed Civil Service retirees— 
concurrent annuity and civilian 
compensation—reemployment of 
retired personnel as experts or 
consultants under Foreign As- 
sistance Act of 1961 is permissi- 
ble, sec. 626(b) of act, 22 U.S.C. 
2386(b) (Supp. III), authoriz- 
ing exemption of retired military 
officers or civilian employees 
from any law limiting their re- 
employment, or governing simul- 
taneous receipt of compensation 
and retired pay or annuities, and 
sec. 626(c), 22 U.S.C. 2386(c) 
(Supp. III), removing retired 
officers of any of services men- 
tioned in Career Compensation 
Act of 1949, as amended, from 
dual offiee restrictions of 5 
U.8.C. 62, however, compensa- 
tion of such retired officers is 
subject to dual compensation pro- 
visions of 5 U.S.C. 5 

Service for first appointment pur- 
pose—to permit employment as 
consultant on intermittent basis 
under sec. 15, Administrative 
Expenses Act of 1946, 5 U.S.C. 
55a, to be considered first em- 
ployment when consultant is ap- 
pointed to regular full time posi- 
tion for purpose of fixing his 
compensation above minimum 
rate for grade would not only be 
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EXPERTS AND CONSULTANTS— 


Continued 
evasion of within-grade waiting 
requirements for advancement to 
higher steps in grades but would 
be contrary to spirit and intent 
of Classification Act of 1949; 
therefore, fixing of salary of con- 
sultant employed under sec. 15 
of 1946 act when he is appointed 
to regular position at rate of 
compensation based on his per 
diem rate which is above mini- 
mum rate for grade of regular 
position is not proper_..._.- 
Status as contractor or as em- 
ployee—services of arbitrators un- 
der sec. 11 of E.O. No. 10988, con- 
cerning Federal service employee- 
management cooperation, to in- 
vestigate, supervise, and render 
advisory decisions on matters of 
union recognition, free from su- 
pervision or control by Govt., 
are non-personal services which 
may be procured by contract 
rather than services required to 
be procured under consultant em- 
ployment authority in sec. 15 of 
Administrative Expenses Act of 
1946, 5 U.S.C. 55a, and, there- 
fore, fee limitations applicable 
to consultant hire do not pre- 
clude employment of arbitrators 
by centract at rates commen- 
surate with those paid in private 
labor-management fields__...... 


FEDERAL AVIATION AGENCY 


Aircraft rental contracts 
Authority—inclusion of clause in 
Federal Aviation Agency con- 
tracts for lease of flight train- 
ing aircraft on fiying-hour 
rental basis which will in- 
crease liability of Agency be- 
yond its legal responsibility 
as bailee by requiring return 
of aircraft in as good condi- 
tion as when received, rea- 
sonable wear and tear ex- 
cepted, and assumption of risk 
of loss resulting from lessor’s 
negligence or from acts of God, 
is within authority of Agency 
in same manner that individ- 
ual bailee can increase his re- 
sponsibility for goods in his 
eare for bailment considera- 
tion; therefore, in view of 
advantage to Govt. by inclu- 
sion of such lability clause in 
reduction of rental charge and 
fact that there will be little 
likelihood that Govt. will have 
to pay more than small 
amounts under clause, no 
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FEDERAL AVIATION AGENCY— 
Continued 
Aircraft rental contracts—Continued 
objection to its inclusion in 
flying-rental contracts will be 
ee 
Liability—liability clause in Fed- 
eral Aviation Agency fiying- 
rental agreements which 
would obligate Govt. in event 
aircraft is destroyed or dam- 
aged beyond repair to pay con- 
tractor fair market value of 
aircraft at time, less salvage 
value, if any, is clause which 
fixes maximum liability meas- 
urable by fair market value of 
aircraft and, therefore, is not 
objectionable on basis of creat- 
ing indefinite or uncertain lLi- 
ability on Agency...--...--- 
FEDERAL CREDIT UNIONS 

Status—employment of retired milli- 
tary officer as manager, treasurer 
or. loan processor in Federal 
eredit union, organized as co- 
operative organization under 
Federal Credit Union Act, 12 
U.S.C. 1751, et seq., with mem- 
bership that need not be com- 
posed of Federal employees, 
would not be subject to dual 
office restrictions in act of July 
31, 1894, 5 U.S.C. 62, and dual 
compensation restrictions in act 
of June 30, 1932, 5 U.S.C. 59a, 
for while organized under Fed- 
eral law and subject to Federal 
supervision, Federal credit union 
is not governmental organiza- 
tion, and designation as fiscal 
agent of U.S., exemption from 
taxation, or use of free space in 
Federal buildings does not alter 
nongovernmental status of orga- 
nization; therefore, retired mili- 
tary officer employed in Federal 
credit union would not hold 
“office or position” such as is 
prohibited or restricted by 5 
USS... GOR. 008 Ciicnccnacutca 

FEDERAL GRANTS, ETC. 

To other than States. (See Funds, 
Federal grants, etc., to other 
than States) 

To States. (See States, Federal 
aid, grants, etc.) 

FEES 

Parking 

Privately owned vehicles 
Garages, etc.— charges incurred 
by itinerant civilian em- 
ployee for parking privately 
owned automobile in ga- 
rage because of limited park- 
ing on public streets at 
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FEES— Continued Page | FEES—Continued 
Parking—Continued Services to public 
Privately owned vehicles—Con. Charges for State tax withhold- 
temporary duty station un- ing—employee _liability—volun- 
der travel orders which au- tary salary allotments for 
thorized use of privately State and Dist. of Columbia in- 
owned automobile on mileage come taxes by employees who 
basis as being advantageous are not subject to mandatory 
to Govt. may be considered tax withholding may be per- 
reimbursable under amend- mitted by regulation issued by 
ment to sec. 4, Travel Ex- Civil Service Commission pro- 
pense Act of 1949, act of vided that in accordance with 
Aug. 14, 1961, 5 U.S.C. 837, sec. 5 of Pub. L. 87-304, 5 
which added term “parking U.S.C. 3075, salary withholding 
fees” to items which may be is based upon written request 
reimbursed since legislative or authorization of employee, 
history of amendment does and while fee or charge for cost 
not indicate any intent to re- of withholding tax may not be 
strict fees to daytime park- exacted from State or Dist. of 
ing or otherwise limit cost Columbia, charge against em- 
or time; therefore, even ployee may be, but is not re- 
though term “storage quired to be, made depending 
charges” for parking auto- on policy of employing agency 
mobiles in garages or com- under Title V, Independent 
mercial facilities is not Offices Appropriation Act, 
synonymous with “parking 1952, 5 U.S.C. 140, or whether 
fees,” if it is administra- uniform fee is imposed by 
tively determined that Presidential action 
garage was used on “in and Charges for union dues collection— 
out” basis with charges union liability—imposition of 
made only for time that fa- service charge against Govt. 
cilities were used payment employee unions for collecting 
is authorized union dues by payroll deduc- 
Mileage basis travel—cost of tion is consistent with Title V, 
parking fees paid for period Independent Offices Appropri- 
while away on temporary ation Act, 1952, 5 U.S.C. 140, 
duty by civilian employee which not only authorizes 
authorized for convenience heads of Federal agencies to 
of Govt. to travel by pri- prescribe fees for public serv- 
vately owned automobile on ices but directs that such fees 
mileage basis to and from shall be as uniform as practi- 
airport located 60 miles from eable; therefore, if President 
official headquarters may determines that uniform fee 
not be reimbursed to em- should be charged, such deter- 
ployee who had been allowed mination would be within pur- 
mileage in amount that pose of Title V of act 
equals maximum allowable Deposit. (See Miscellaneous Re- 
taxicab fare (including tip) ceipts, fees for services to the 


public) 
under sec. 3.1b, Standard- Witnesses. (See Courts, witnesses, 
ized Government’ Travel 


fees) 
Regs., in absence of ap- FOREIGN AID PROGRAM 
proval, as provided in pro- Agreements for projects—detail of 
viso (1) of section, of larger military personnel—assignment of 
amount in travel order or commissioned officer personnel of 
other administrative deter- U.S. Coast Guard to aid Indo- 
mination, or approval of re- nesian Government under reim- 
imbursement on basis that eae ae ae Agency 
or International evelopment 
oe aes parmant to sc. 682() of Fo 
eign Assistance Act of 1961, 22 
U.S.C. 2392(b) (Supp. III), is 
Professional examinations—Officers permissible under sec. 625(d) (1), 
and employees. (See Medical 22 U.S.C. 2385(d)(1) (Supp. 
Treatment, officers and employ- III), of act, which provides 
ees, examinations, etc.) for assignment of officers or 





FOREIGN 
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FOREIGN AID PROGRAM—Con. 


employees of U.S. to perform 
functions outside U.S., phrase 
“officers and employees” as de- 
fined in sec. 644(j) including 
members of Armed Forces and 
term “Armed Forces” of U.S. in 
sec, 644(b) meaning Army, Navy, 
Air Force, Marine Corps, and 
Coast Guard; therefore, sec. 
633(c) of act, removing dual of- 
fice restrictions of 10 U.S.C. 
3544(b) and 8544(b), assign- 
ment of commissioned officers of 
Coast Guard, as well as other 
members of Armed Forces, to po- 
sitions under Foreign Assistance 
Act of 1961 is authorized___.-- 


FOREIGN CURRENCIES 


(See Funds, foreign) 

DIFFERENTIALS 
AND OVERSEAS ALLOW- 
ANCES 

Basic compensation determination— 
cost-of-living allowances which 
are paid to employees in overseas 
areas pursuant to administrative 
regulation are not part of em- 
ployees’ basic compensation and, 
therefore, in application of 
$10,000 dual compensation lim- 
itation in sec. 212 of Economy 
Act of 1932, 5 U.S.C. 59a, cost- 
of-living allowances paid to over- 
seas employees who are concur- 
rently receiving retired pay and 
civilian compensation are not 
iP SE. cenectnamencene 


FOREIGN GOVERNMENTS 


Municipalities — service charges— 
agreement between State Dept. 
and Federal Republic of Germany 
to provide for prospective pay- 
ment of cost of cleaning munici- 
pal streets adjacent to property 
occupied by U.S. Forces and im- 
posed by municipalities on all 
owners and occupiers of property 
is not precluded under provisions 
of Bonn Conventions exempting 
U.S. from payment of taxes and 
providing for free use of those 
facilities and services enjoyed by 
residents without charge in view 
of State Dept. construction that 
terms of treaty do not exempt 
Forces from payment of street 
cleaning charges assessed by po- 
litical subdivisions of Federal 
Republic of Germany__--_~---- 


FOREIGN SERVICE 


Home service transfer allowance 
Effective date—transfer of For- 
eign Service employees by 
Agency for International De- 
velopment from overseas posts 
to Washington, D.C., for ap- 
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Page | FOREIGN SERVICE— Continued 


296 


67 


655 


Home 


service transfer allow- 
ance— Continued 

proximately 6 months’ train- 
ing, followed by retransfer to 
permanent positions in Wash- 
ington, upon completion of 
which assignments employees 
are transferred to foreign 
posts does not constitute re- 
assignment within meaning of 
sec. 252, Standardized Regs. 
(Govt. Civilians, Foreign 
Areas), providing that trans- 
fer means reassignment from 
overseas post to one in con- 
tinental U.S., upon completion 
of which employee is again 
assigned to post abroad ; there- 
fore, employees do not qualify 
for Home Service Transfer Al- 
lowance, prescribed by sec. 252 
as cost-of-living allowance in- 
cident to establishment of resi- 
dence at post in continental 
U.S. between assignments to 
posts abroad until accomplish- 
ment of transfers to perma- 
nent positions in Washington, 
and then only if transfer is 
within scope of zones author- 
ized under sec. 252.12_...___ 

Temporary lodgings — Foreign 
Service employees of Agency 
for International Development 
who during period of transfer 
to Washington, D.C., from 
overseas posts for training and 
retransfer to permanent posi- 
tions occupy apartments or 
homes, which are excluded as 
temporary lodgings under sec. 
252.12, Standardized Regs. 
(Govt. Civilians, Foreign 
Areas), unless head of agency 
agrees occupancy is temporary, 
are not entitled to temporary 
lodging allowance portion of 
Home Service Transfer Allow- 
ance authorized by sec. 252.12 
to cover necessary and reason- 
able hotel expenses incurred 
by employee at post of assign- 
ment in continental U.S. while 
locating and arranging for 
suitable permanent quarters, in 
absence of administrative de- 
termination that employees oc- 
cupied temporary lodgings-_-_ ~~ 


Retirement 


Reemployment 
Benefits on reversion 
In view of mandatory lan- 
guage of sec. 871, Foreign 
Service Act of 1946, 22 
U.S.C. 1111, which pro- 
vides that when foreign 
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Page | FUNDS 
Endowment—establishment—in  ab- 


Reemployment— Continued 
Benefits on reversion—Continued 
service annuitant who is 
recalled to duty reverts to 
retired status “his an- 
nuity shall be determined 
anew,” retired foreign 
service officer in receipt of 
annuity plus percentage 
increases who is recalled 
to duty for period that 
extends beyond June 30, 
1962, cutoff date for per- 
centage increases in an- 
nuities, must have his 
annuity determined anew 
upon reversion to retired 
status even though his 
new annuity with addi- 
tional service credit is 
smaller than his former 
annuity with percentage 
increases 
To require reemployed for- 
elgn service annuitants 
when they revert to re- 
tired status te make new 
survivor election is con- 
sistent with sec. 871 of 
Foreign Service Act of 
1946, as amended, 22 
U.S.C, 1111, which pro- 
vides that when officer re- 
verts to his retired status, 
his annuity shall be de- 
termined anew, provided 
that if officer chooses sur- 
vivor benefits, benefits are 
computed on basis of for- 
mula in effect on new re- 
tirement date; therefore, 
reemployed foreign service 
annuitant on reversion to 
retired status may pro- 
vide for survivor annuity, 
even though he did not do 
so at time of original re- 
tirement, or officer may 
eliminate provision for 
survivor if he had pre- 
viously provided for one_. 
Change in kind of retirement— 
foreign service officer who 
after either mandatory or 
voluntary retirement is re- 
called to duty is not pre- 
cluded by anything in For- 
eign Service Act of 1946, as 
amended, from being retired 
on disability if during re- 
employment he _ becomes 
disabled 


FOREST SERVICE 


(See Agriculture Department, For- 
est Service) 
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sence of specific authority funds 
made available through medium 
of financial assistance programs 
provided for American-sponsored 
schools abroad under authority 
of Mutual Educational and Cul- 
tural Exchange Act of 1961, 22 
U.S.C. 2452(a), Foreign Assist- 
ance Act of 1961, 22 U.S.C. 
2174(a), and Agricultural Trade 
Development and Assistance Act 
of 1954, 7 U.S.C. 1704(0) (Supp. 
III), may not be used to estab- 
lish permanent endowment funds 
for investment, interest to be 
used for support of schools, and 
use of endowment method of fi- 
nancing constituting innovation 
in methods generally authorized 
by Congress for financial trans- 
actions of U.S., adoption of en- 
dowment funding procedure re- 
quires specific legislative author- 


Federal aid, grants, etc., to States. 
(See States, Federal aid, grants, 
ete.) 

Federal grants, etc., to other than 

States 

Administrative v. statutory—elec- 
tion by Dept. of State to pro- 
vide financial assistance au- 
thorized to be made to 
American-sponsored schools or 
libraries abroad in form of 
grants-in-aid does not make 
grants unconditional where 
legislation authorizing  pro- 
grams evidences no such in- 
tent, grant-in-aid technique 
only freeing funds from statu- 
tory restrictions applying to 
appropriated moneys and not 
affecting reversionary interest 
of U.S. in unencumbered bal- 
ances of grants, including im- 
properly applied funds and, al- 
though interest or other 
accruals earned on granted 
funds need not be recovered, in 
future when necessary to pro- 
vide funds in amounts that per- 
mit deposit and accrual of 
interest, aid agreements 
should provide for payment to 
U.S. of interest earned on 


Availability—witness fees—use of 
Federal grant funds allocated 
to school for research in men- 
tal diseases to pay expert 
psychiatric witnesses to testify 
in court on behalf of defend- 
ant in criminal case is no 
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Federal grants, etc., to other than 


States—Continued 
more proper than using grant 
funds to pay defendant's at- 
torney and, therefore, even 
though authority vested in 
Surgeon General in sec. 301, 
Public Health Service Act, 42 
U.S.C. 241, is broad, use of 
grant funds for payment of 
witness fees is not proper, but 
inasmuch as payments were 
made in good faith and admin- 
istrative action has been taken 
to insure that Federal grant 
funds will not be used for such 
purposes in future, no further 
action will be taken 
Propriety—installation in Nation- 
al Zoo by nonprofit organiza- 
tion of coin-operated audio- 
tour system, income to be used 
for teach-training program 
and guidebook, is unauthorized 
absent Congressional approval, 
arrangement involving grant 
to organization of concession 
or privilege to use Govt-owned 
property is subject to statu- 
tory provisions governing pub- 
lic contracts and to sec. 321 of 
act of June 30, 1932, 40 U.S.C. 
303(b), requiring payment of 
monetary consideration for val- 
uable privilege that is for de- 
posit in Treasury and which 
would not be available unless 
appropriated by Congress, and 
teach-training program and 
guidebook, if not deemed con- 
sideration for concession, 
would amount to voluntary 
services which under _ sec. 
3679, R.S., 31 U.S.C. 665(b), 
could not lawfully be ac- 
cepted; therefore, authoriza- 
tion to enter into agreement 
for installation in Zoo of 
audio-tour system should be 
requested of Congress... ~~ 


Foreign—United States owned cur- 


rencies—use of specific program 
funds—proposal to permit use by 
other agencies of U.S.-owned for- 
eign currencies which are re- 
quired to be set aside for spe- 
cifie programs so that identical 
currencies would not have to be 
purchased while these currencies 
are idle in foreign currency ac- 
counts would circumvent statu- 
tory reservations and _ specific 
legislative policy requiring segre- 
gation and earmarking of for- 
eign currencies for specific pro- 


grams and, therefore, proposal 
may not be approved; however, 
legislation to permit utilization 
of idle foreign currencies is rec- 
ommended for consideration by 
Congress 


Imprest—availability—an imprest 


fund established pursuant to Fed- 
eral Procurement Regs., sec. 
1-3.604-4(b), for emergency 
purchases of supplies or services, 
for securing of perishable sub- 
sistence, etc., may not be used 
to reimburse voluntary creditor 
of Govt. who expended personal 
funds to provide food to employ- 
ees required to remain on duty 
beyond regular official duty 
hours, Federal Procurement 
Regs. on use of imprest funds 
not authorizing expenditures, but 
merely setting forth procurement 
policies and procedures for 
small purchases otherwise proper 
under law 


GENERAL ACCOUNTING OF- 


FICE 


Audits—exceptions — removal — the 


GAO exceptions to erroneous 
payments of incentive pay pro- 
vided for crew members under 37 
U.S.C. 301(a)(2) for duty on 
board submarine because mem- 
bers were not in submarine pay 
status were properly issued in 
view of express duty performance 
requirements of law and regula- 
tions for entitlement to incentive 
pay; therefore, GAO not having 
authority to approve incentive 
pay for periods members were not 
in submarine duty pay status, ex- 
ceptions will be continued 


Jurisdiction—claims — legal — high 


bidder at spot bid sale of surplus 
property who sold property to 
third party before he learned that 
required approval of sale by re- 
viewing authority had been de- 
nied may not have sale con- 
sidered valid on basis of equi- 
table considerations since under 
law Comptroller General not only 
has right but duty to reject 
claims to which there are sub- 
stantial defenses in law 


GIFTS 
(See Donations) 
GOVERNMENT PRINTING OF- 


FICE 


Employees 


Overtime compensation 
Work Hours Act of 1962 
Coverage—all employees of 
Government Printing Of- 
fice whose compensation 
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is fixed under authority 
of Kiess Act, 44 U.S.C. 
40, including per annum 
employees paid rates com- 
parable to GS grades in 
Classified Civil Service, 
are entitled to overtime 
compensation benefits: of 
sec. 201 of Work Hours 
Act of 1962 (5 U.S.C. 
673c), which amended sec. 
23 of act of Mar. 28, 1934, 
to require payment of over- 
time for work in excess 
of 8 hours per day and 
in excess of 40 hours per 
per week, Work Hours Act 
in amending overtime pro- 
visions of 1934 act not 
changing coverage of act 
to employees whose com- 
pensation is set by wage 
board, or other wage- 
fixing authorities, and pro- 
hibitions against paying 
overtime compensation to 
per annum employees hav- 
ing been removed, and it is 
immaterial that compen- 
sation of some per annum 
employees may be fixed 
at rates comparable to 
“GS” rates under Classi- 
fication Act 

Effective date—overtime com- 
pensation provisions in 
wage agreements between 
Public Printer and em- 
ployee committees of Gov- 
ernment Printing Office 
negotiated under Kiess 
Act, 44 U.S.C. 40, as well 
as provisions in Adminis- 
trative Orders issued by 
Fublic Printer to establish 
salaries of hourly em- 
ployees who are not cov- 
ered by wage agreements, 
which are in conflict with 
mandatory provisions in 
sec. 201 of Work Hours 
Act of 1962 (5 U.S.C. 
673c), requiring payment 
of overtime compensation 
for work in excess of 8 
hours per day and in ex- 
cess of 40 hours per 
week, are abrogated after 
Oct. 12, 1962, effective 
date of Work Hours Act, 
exceptions to effective date 
of act provided in sec. 204 


having no bearing on cur- 
rent wage agreements or 
existing Administrative 
Orders 


GRATUITIES 
Mustering-out pay 
More than one payment—commis- 


sioned officers in Army of U.S. 
or Reserve component who 
accepted Regular Army war- 
rant officer appointments pur- 
suant to Army eligibility lists 
in 1948 and again in 1954 un- 
der Warrant Officer Act of 
1954, but who continued with- 
out break on active duty in 
Army of U.S. or Reserve 
status after Regular warrant 
officer appointments may not 
have continuous service re- 
garded as two separate pe- 
riods of active duty for two 
mustering-out payments under 
Mustering-Out Payment Act of 
1944, and Title V of Veterans 
Readjustment Assistance Act 
of 1952 and, therefore, mem- 
bers are entitled to payment 
under only one act, as appro- 
priate 


Reservists in “without component” 


service after Regular warrant 
officer appointment 
Acceptance of Regular Army 
warrant officer appoint- 
ments by officers who con- 
tinue to serve in their Army 
of U.S. or Reserve status will 
be considered for mustering- 
out payment’ entitlement 
in same manner as accept- 
ance of Regular commis- 
sioned officer appointments 
under Dowling case, Ct. Cl. 
No. 174-60, decided Feb. 7, 
1962, which based entitle- 
ment to mustering-out pay 
on appointment to Regular 
component rather than ter- 
mination of prior status; 
therefore, commissioned offi- 
cers in Army of U.S. or Re- 
serve component who accept 
Regular Army warrant offi- 
cer appointments but con- 
tinue to serve on active 
duty in Army of U.S. in Re- 
serve status are regarded as 
being integrated into Regu- 
lar Army for entitlement to 
mustering-out payments un- 
der Mustering-Out Payment 
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service after Regular warrant of- 

ficer appointment—Continued 
Act of 1944, and Title V of 
Veterans Readjustment As- 


Extension of enlistment 
Effect on reenlistment—a 6-year 
reenlistment on Oct. 14, 
1955, by Marine Corps mem- 
ber under sec. 208, Career 
Compensation Act of 1949, 
as added by act of July 16, 
1954, 87 U.S.C. 239, after 
voluntary extension of pre- 
vious enlistment for 2 suc- 


ceeding 1-year periods, one 
prior -and other subsequent 
to 1954 act, entitles member 
to reenlistment bonus on 


sistance Act of 1952--__-- 573 basis of first reenlistment 
Notice to commissioned officer under sec. 208, requirement 
in Army of U.S. or Reserve of act of Aug. 10, 1956, codi- 
component that he is quali- fying act of Aug. 22, 1912, 
fied for Regular Army war- 10 U.S.C. 5539(b), that all 
rant officer appointment may extensions of enlistment are 
not be considered as appoint- required to be considered as 
ment as officer in Regular continuous extension not af- 
Army for entitlement to fecting 2 consecutive’ l-year 
mustering-out pay under extensions made prior to 
Mustering-Out Payment Act 1956 act, which remain only 
of 1944 or Title V of Veter- l-year enlistments that do 
ans Readjustment Assist- not satisfy requirement of 
ance Act of 1952--_._...-- 573 sec. 208 that voluntary en- 
Commissioned officers in Army listments be made for 2 or 
of U.S. or Reserve compo- Pik dcanawewsdce 
nent who accept Regular Second enlistment effect—a 2- 
Army warrant officer ap- year extension of enlistment 
pointments and execute oath by member of uniformed 
of office but continue on services prior to rule in 10 
active duty in Army of U.S. U.S.C. 5539(b), enacted into 
or in Reserve status are con- law by act of Aug. 10, 1956, 
sidered as appointed in Reg- to provide that all exten- 
ular Army and are entitled sions of enlistment are to be 
to mustering-out payment considered as one continuous 
incident to their appoint- extension, which followed 
ment in Regular component_ 573 t : i 
Reenlintuent bonus wo 1-year extensions, one 
Election—Army enlisted members prior and other subsequent 
who did not receive enlistment to act of July 16, 1954, 37 
extension bonuses under sec. U.S.C. 239, adding sec. 208 
207(c), Career Compensation to Career Compensation Act 
Act of 1949, 87 U.S.C. 238(c), of 1949, could be considered 
for 1-year extensions in 1949, by member as extension of 
and who, subsequently upon re- previous two 1-year exten- 
enlistment, elected enlistment sions entitling him to bonus 
allowance under sec. 207(d), computed on basis of 4-year 
which gave members right to reenlistment under sec, 
receive benefits under laws in 207 (a), less prior payments, 
effect prior to Career Compen- or he could retain amounts 
sation Act, are not regarded received under sec. 207 and 
as having been improperly paid elect to be paid on basis of 
enlistment allowance rather first enlistment for 2 years 
than reenlistment bonus, and under sec. 208, 2-year en- 
when reenlistment for which an listment extension satisfy- 
enlistment allowance has been ing reenlistment requirement 
paid is not counted in deter- of sec. 208 that enlistment 
mining next reenlistment, act extension be for 2 or more 
of June 29, 1956, 37 U.S.C. 239 years. 40 Comp. Gen. 527, 
note, validating all payments a a rE 
of reenlistment bonuses there- Limitation on amount 
tofore made is for application. 674 Erroneous payments—erroneous 


designation of improper pay- 
ment to enlisted member of 
uniformed services as “reen- 
listment bonus” when mem- 
ber was not entitled to any 
bonus does not make pay- 
ment a reenlistment bonus; 
therefore, remission or can- 
cellation of erroneous pay- 
ment under 10 U.S.C. 
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Limitation on amount— Continued 
4837(d) does not affect cu- 
mulative amount of reenlist- 
ment bonus payments which 
may be paid to member un- 
der sec. 208(c) of Career 
Compensation Act of 1949, 
87 U.S.C. 289(e).......... 

Overpayments—remission or 
cancellation of improper 
payment to enlisted man 
which payment had been 
erroneously designated as 
“reenlistment bonus” when 
member was not entitled to 
any bonus payment does not 
require that reenlistment 
bonus payment be consid- 
ered in determining number 
of reenlistment for computa- 
tion of amount payable un- 
der sec. 208(a) of Career 
Compensation Act of 1949, 
37 U.S.C. 239(a), in view of 
provision in footnote No. 1 
to subsec. 208(a) for exclu- 
sion from computation of 
any reenlistment when bonus 
was not authorized________ 

Number determination—erroneous 

payment—overpayment of re- 

enlistment bonus to member of 
uniformed services who is en- 
titled to bonus does not require 
that amount of overpayment 
be considered any part of re- 
enlistment bonus authorized 
by law and, therefore, amount 
of overpayment is not to be 
considered in determining cu- 
mulative amount of bonus pay- 
ments authorized under sec. 
208(c) of Career Compensa- 
tion Act of 1949, 87 U.S.C. 


Unearned bonus debt remission— 
remission or cancellation of 
unearned reenlistment bonus 
debt upon subsequent reenlist- 
ment of member who had 
failed to complete term of en- 
listment for which payment 
was made prior to discharge 
does not affect initial validity 
of reenlistment bonus payment 

nor bar application of $2,000 

limitation in sec. 208(c) of 

Career Compensation Act of 

1949, 37 U.S.C. 239(¢c), on cu- 

mulative amount of reenlist- 

ment bonus payable ; therefore, 
amount of any unearned reen- 
listment bonus which is re- 
mitted or canceled must be 
included in determining cumu- 
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lative amount of reenlistment 
bonus payable under sec. 
SD  tctettitintntmiaidmnten 


Six months’ death 


Date of accrual—statute of limi- 
tations—claims for 6 months’ 
death gratuity authorized un- 
der 10 U.S.C. 1475, et seq., 
may not be viewed as claim for 
payment of trust fund depos- 
ited with Govt. under statu- 
tory authority as funds of 
claimant and not subject to 
10-year statute of limitations 
prescribed by act of Oct. 9, 
1940, 31 U.S.C. T1la, payment 
of claim being contingent upon 
adjudication of eligibility of 
claimant, who is required to es- 
tablish right to gratuity, and 
upon determination of amount 
due, which if payable is made 
from appropriated funds: 
therefore, claimant who failed 
to present proper forms for 
gratuity within 10 full years 
after accrual of claim at date 
of death, or determination of 
presumptive death of member 
of uniformed services, in ab- 
sence of authority to waive 
statute, is not entitled to pay- 
ment of 6 months’ death 
gratuity incident to member's 
CF idsb cence Gaseeaw 

Desertion status at time of death— 
enlisted member of uniformed 
services who died after he had 
breached restricted status and 
left for Mexico with intention 
of remaining there perma- 
nently was in fact in desertion 
status, even though formal ac- 
tion to declare member de- 
serter was delayed until after 
his death, and, therefore, since 
member was in desertion status 
at time of death which effected 
termination of his pay status, 
6 months’ death gratuity au- 
thorized for survivors of mem- 
bers in pay status at time of 
death is not payable to en- 
listed man’s survivors... 


HAWAII 
Statehood—preparation of 


remains 
of employees—allowable cost of 
preparation of remains of em- 
Ployees stationed in Alaska or 
Hawaii who died while traveling 
on official business is governed 
by Part III, E.0. No. 8557, dated 
Sept. 30, 1940, as amended, {is- 
sued pursuant to 5 U.S.C. 103a, 
which specifies no limitation on 
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costs when employees die while 
traveling on official business out- 
side continental limits of U.S., 
rather than Part II imposing 
$150 limitation on allowable cost 
for preparing remains when em- 
ployees die within continental 
limits of U.S., no amendment 
having been made after admis- 
sion of Alaska and Hawaii into 
Union to definition “Continental 
United States” as meaning 48 
States and Dist. of Columbia 
which is contained in Executive 


HIGHWAYS 


Forest—State, etc., roads in national 
foreste—cooperative agreements— 
although appropriations for con- 
struction and maintenance of 
forest development roads and 
trails, which pursuant to 23 
U.S.C. 205 are intended for pro- 
tection, administration, and uti- 
lization of national forests, 
contain no specific provision for 
construction or maintenance of 
existing State- or county-owned 
or controlled roads in forest de- 
velopment road system, Congres- 
sional intent indicating roads are 
to be developed under coopera- 
tive arrangements between For- 
est Service and States, etc., gen- 
eral rule that appropriated funds 
may not be used for repair, im 
provement, or reconstruction of 
State or county controlled public 
roads unless specifically author- 
ized is not for application, and 
upon determination that State- 
or county-owned roads within or 
serving national forests are es- 
sential to purpose of sec. 205, use 
of proposed cooperative agree- 
ment form will protect inter- 
COR BE Biindiettnstnnmnennes 

Status—State gasoline tax applica- 
bility—California Federal roads. 
(See Taxes, State, gasoline, 
California, Federal roads) 


HOUSING 


Government furnished quarters 
Rent free 
Status as compensation 
Employees who receive com- 
pensation pursuant to 
Classification Act of 1949, 
and are furnished Govt. 
quarters, heat and light 
and related services, with- 
out charge pursuant to 
law which authorizes fur- 
nishing of free services 
but does not expressly 
provide that allowances 
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590 
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Government furnished quarters—Con. 
Rent free—Continued 
Status as compensation—Con. 


in kind are in addition to 


eash salary for position, 


come within requirement 
in proviso in sec. 3 of act 


of Mar. 5, 1928, 5 U.S.C. 


75a, that reasonable value 
of free quarters and re- 


lated services be consid- 
ered as part of compen- 
sation in fixing salary 
rate of position; there- 
fore, compensation of 
such employees must be 
reduced by reasonable 
value of Govt. quarters 
furnished so that total 
amount of cash compensa- 
tion and value of allow- 
ances in kind does not 
exceed Classification Act 
rate of compensation fixed 
Ger peektieS.cccececcecce 
Civilian instructors at U.S. 
Military Academy who re- 
ceive compensation pur- 
suant to Classification Act 
of 1949 and are furnished 
public quarters without 
charge under 10 U.S.C. 
4339, which entitles em- 
ployees to utilize free 
quarters but does not ex- 
pressly provide that al- 
lowances in kind are to be 
be considered in addition 
to cash salary for posi- 
tions, are required in ac- 
cordance with proviso in 
sec. 3 of act of Mar. 5, 
1928, 5 U.S.C. 75a, to 
have their compensation 
reduced by reasonable 
value of Govt. furnished 
quarters so that total 
amount—cash compensa- 
tion and value of allow- 
ances furnished in kind— 
does not exceed rate of 
compensation fixed for po- 
sition under Classification 


Loans—Development costs—what con- 
stitutes—loans ‘for construction 
of housing for elderly under sec. 
202, Housing Act of 1959, as 
amended, 12 U.S.C. 1701q, in 
amounts not to exceed “total de- 
velopment costs”, which is de- 
fined as cost of housing construc- 
tion, related facilities, land, and 
site improvements, may be used 
to purchase kitchen ranges and 
refrigerators, as well as clothes 
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Life—officers and employees. 


INDEX DIGEST 


HOUSING— Continued 


washing machines and dryers for 
project utility rooms used by all 
tenants and cost of equipment 
treated as project development 
cost, sec. 202 neither authoriz- 
ing nor precluding use of loan 
funds for purchase of such equip- 
ment, and equipment satisfying 
safety, comfort, and convenience 
features intended for elderly by 
Congress, and as practice is to in- 
clude such equipment in calcu- 
lating allowable amount of in- 
sured mortgage loan, in absence 
of contrary Congressional intent, 
there is no reason to exclude cost 
of equipment—direct loan pro- 
gram items—-from sec. 202 de- 
Ve GURU ada wccecaue 


INSURANCE 
Health—Officers and 


employees. 
(See Officers and Employees, 
health insurance) 


(See 


Officers and Employees, life in- 
surance) 

Private property loaned to Govern- 
(See Property, 
to Government, 


ment. 
loaned 
ance) 


private, 
insur- 


Page 


INTEREST— Continued 
Advance payments— Continued 


As belonging to United States v. 
others— Continued 
Election by Dept. of State to 
provide financial assistance 
nuthorized to be made to 
American-sponsored schools 
or libraries abroad in form 
of grants-in-aid does not 
make grants unconditional 
where legislation authoriz- 
ing programs evidences no 
such intent, grant-in-aid 
technique only freeing funds 
from statutory restrictions 
applying to appropriated 
moneys and not affecting re- 
versionary interest of U.S. 
in unencumbered balances 
of grants, including improp- 
erly applied funds and, al- 
though interest or other ac- 
cruals earned on granted 
funds need not be recovered, 
in future when necessary to 
provide funds in amounts 
that permit deposit and ac- 
erual of interest, aid agree- 
ments should provide for 
payment to U.S. of interest 


INTEREST 
Advance payments 
As belonging to United States ov. 


earned on funds 
INTERIOR DEPARTMENT 
Appropriations. (See Appropri- 


others 

Interest and other accruals 
earned on grant-in-aid funds 
received by American- 
sponsored schools and librar- 
jes abroad from Dept. of 
State under authority in Mu- 
tual Educational and Cul- 
tural Exchange Act of 1961, 
22 U.S.C. 2452(a), Foreign 
Assistance Act of 1961, 22 
U.S.C. 2174(a), and Agricul- 
tural Trade Development Act 
of 1954, 7 U.S.C. 1704(0) 
(Supp. III), accrues’ to 
U.S. regardless of whether 
or not grant agreement 
restricts use of funds to 
specific purposes, or fails to 
require return of unexpended 
funds, statutes authorizing 
programs evidencing no 
intent to provide unquali- 
fied or unconditional grants 


ations, Interlor Department) 


INTERNATIONAL ORGANIZA- 


TIONS 


Status—acceptance by retired mili- 


tary officers of positions with 
United Nations and World 
Health Organization, inter- 
national organizations whose ex- 
penses are assessed against mem- 
ber nations, including U.S., and 
from which funds salaries of posi- 
tions are paid, would not con- 
travene dual office restrictions in 
act of July 31, 1894 (5 U.S.C. 
62), and dual compensation re 
strictions in act of June 30, 1932 
(5 U.S.C. 59a), employment of 
retired military officers by inter- 
national organizations not con- 
stituting employment by Federal 
agencies, U.S. contributing only 
as member nation to funds 
from which salaries of positions 


or gifts and, _ therefore, 
interest earned on grant-in- 
aid funds are receipts in- 
uring to benefit of U.S., 
which under sec. 3617, R.S., 
31 U.S.C. 484, are for de- 


posit to credit of Miscel- 
laneous Receipts... --- 289 


Public. (See Public Lands) 
LAW v. FACT 

Contract appeals—payment of claim 
for additional costs under U.S. 
Atomic Energy Commission con- 
tract, which claim was denied on 
merits by contracting officer, is 
precluded under contract modified 
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pursuant to appeal filed by con- 
tractor after expiration of 30- 
day period provided by Dis- 
putes clause of contract and sus- 
tained by hearing examiner who 
erroneously believing appeal 
properly taken under 60-day 
period provided by Commission's 
Rules of Procedure in Contract 
Appeals overruled contracting 
officer’s motion to dismiss for 
lack of jurisdiction, decision of 
contracting officer on question of 
fact having become final and con- 
clusive, hearing examiner was 
without authority to consider ap- 
peal, and as his determination to 
overrule motion to dismiss—a 
question of law-—did not become 
final and conclusive under pro- 
vision of Wunderlich Act, 41 
U.S.C. 322, Govt.’s legal defense 
of lack of jurisdiction was not 
waived, and lacking considera- 
tion contract modification is void 
and, therefore, there is no valid 
claim upon which payment can be 
made 


LEASES 
Davis-Bacon Act applicability. (See 
Contracts, labor stipulations, 
Davis-Bacon Act, applicability, 


leases) 


LEAVES OF ABSENCE 
Annusl 


Accrual—irregular workweek em- 
ployment—wage board employ- 
ees with 40-hour workweek 
schedule but irregular tours of 
duty, such as four 9-hour days 
and one 4-hour day, who have 
had their leave credits com- 
puted pursuant to sec. 30.801 
of Annual and Sick Leave Regs. 
and who are entitled to addi- 
tional compensation for work 
in excess of 8 hours under 
sec. 23 of act of Mar. 28, 1934, 
as amended by sec. 201 of 
Work Hours Act of 1962, 
may continue to have their 
leave computed on same basis, 
the 1962 act not requiring any 
EL scnantmsinaniiimiend 

Charging—irregular workweek ef- 
fect—wage board employees 
with 40-hour workweek sched- 
ules but uncommon daily tours 
of duty (10 hours a day for 
4 days) who are entitled to 

additional compensation for 

overtime work in excess of 8 

hours a day under sec, 23 of 

act of Mar. 28, 1934, as 
amended by sec. 201 of Work 


INDEX DIGEST 
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195 


Annual—Continued 


Hours Act of 1962, 5 U.S.C. 
673c, may continue to use ap- 
proved annual and sick leave 
during entire 40-hour work- 
week, there being no indi- 
eation in legislative history 
of 1962 act to change basic 
40-hour workweek concept es- 
tablished under other laws_-_- 
Rate of compensation payable 
Details to different shifts 
Government Printing Office 
employee who is detailed 
from regular night shift 
for 90-day period for rea- 
sons of health or personal 
hardship and who is 
granted leave during detail 
is considered to have been 
excused from day shift 
and rate of compensation 
to be paid for leave is 
rate for day shift and, 
similarly, employee who is 
detailed for more than 30 
days to training or clerical 
position with view to 
qualifying for permanent 
transfer to position and 
who is granted leave dur- 
ing detail should be paid 
at rate applicable to shift, 
day or night, from which 
IGE, . cctciionmmdanioiae: 
In determination of rate of 
compensation payable for 
leave to Government 
Printing Office employees 
who are on details of short 
duration from night shift 
to day shift, or vice ver- 
sa to fill emergency work 
needs, rule that rate pay- 
able is rate of shift from 
which employee is excused 
is not realistic and need 
not be applied generally 
without regard-to particu- 
lar facts of detail, for 
example, when employee is 
granted leave at beginning 
of contemplated detail 
before actually reporting 
for duty employee is not 
detailed during leave 
period and payment for 
leave should be made at 
rate applicable to regular 
Pt Sieiemendewiaicnen 
Government Printing Office 
employees who are on de- 
tails of short duration 
from night shift to day 
shift, or vice versa, and 
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LEAVES OF ABSENCE— Continued Page| LEAVES OF ABSENCE— Continued 
Annual— Continued Lump-sum payments— Continued 
Rate of compensation payable— Con. Rate at which payable— Continued 


Details to different shifts—Con. 
who are granted leave be- 
ginning prior to expiration 
of period of detail and ex- 
tending to end of detail, 
are regarded as having 
detail terminated by leave 
and reverting to regular 
shift rate for period of 
MNS aetna descesen oa 

Government Printing Office 
employees who while on 
details of short duration 
to work shift for which 
different rate of compen- 
sation is payable are 
granted leave are regarded 
as being excused from 
duty on detail shift and 
entitled to compensation 
for leave at rate appli- 
cable to such shift 

Recredit of prior leave—physical 
fitness determination—placing 
pursuant to medical advice 
of employee suspected of hav- 
ing contagious disease on in- 
voluntary leave with pay 
pending clinical tests and ex- 
aminations is not such arbi- 
trary or capricious adminis- 
trative action within purview 
of act of Aug. 24, 1912, as 
amended, 5 U.S.C. 652, as to 
entitle employee upon return 
to duty to restoration of sick 
and annual leave taken during 
period of enforced leave status, 
administrative action being 
reasonable precaution to pro- 
tect public health, and, also, 
there is no appropriation avail- 
able for payment of employ- 
ee’s salary during period of 
absence except by charge to sick 
or annual leave 


Lump-sum payments 


Rate at which payable 
Details to different shifts 
In computing lump-sum 
leave payment due Gov- 
ernment Frinting Office 
employee who is separated 
from service during detail 
to other than his regular 
shift, if detail is for pre- 
determined period, lump- 
sum payment for leave 
should be paid at rate ap- 
plicable to shift to which 
detailed during remainder 
of detail period and for 
portion of leave period ex- 


Details to different shifts—Con. 
tending beyond detail em- 
ployee should be paid at 
rate applicable to regular 
shift 

Government Printing Office 
employees who are on day- 
to-day detail from their 
regular night or day shift 
when they are separated 
from service are not to be 
regarded as on such fixed 
detail that detail shift 
rate of compensation has 
to be considered in com- 
putation of lump-sum 
leave payment due em- 


Military personnel 


Payments for unused leave on 
discharge, etc. 

Deceased member—settlement 
for unused leave standing to 
eredit of Marine Corps offi- 
cer on day of death, who 
earlier on that day had been 
notified that his transfer to 
temporary disability retired 
list was effective that day, 
may be made to his sur- 
vivors, officer having died 
after retirement within 
meaning of sec. 4(c), Armed 
Forces Leave Act of 1946, 
87 U.S.C. 33(c), which an- 
thorizes settlement of ac- 
erued leave to survivors of 
members who die after re- 
tirement, as upon notice of 
retirement to officer on date 
his orders directed retire- 
ment he was released from 
active duty without delay 
and was in refired status at 
time of death 

Enlistment extension, discharge, 

reenlistment, etc. 

Naval reservist serving under 
6-year enlistment who is 
released within 3 months 
before expiration of pre- 
scribed 2-year period of 
active duty for purpose 
of reenlisting in Regular 
Navy without break in 
service, although Reserve 
enlistment would not be 
completed until several 
years later, is not consid- 
ered discharged from ac- 
tive duty under 10 U.S.C. 
6295 to entitle him to pay- 
ment of lump-sum leave 
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LEAVES OF ABSENCE—Continued Page| LEAVES OF ABSENCE— Continued 
Military personnel— Continued Military personnel—Continued 
Payments for unused leave on Payments for unused leave on 
discharge, ete.— Continued discharge, etc.—Continued 
Enlistment extension, discharge, Enlistment extension, discharge, 


reenlistment, ete.— Con. 
under Armed Forces Leave 
Act of 1946 (37 U.S.C. 
501), and mileage allow- 
ance pursuant to 37 U.S.C. 
404, sec. 6295, providing 
for discharge of member 
of Regular Navy within 3 
months before expiration 
of term of enlistment 
without affecting mone 
tary benefits to which he 
would have been entitled 
had he completed enlist- 
ment, except pay and al- 
lowances for period not 
served, having no appli- 
eation to reservist given 
early release from terni 
of active duty but whose 
enlistment continued in 
effect for period of more 
than 3 months after 
release 

Enlisted Air Force member 
who upon cancellation of 
voluntary 1-year exten- 
sion of 4-year enlistment 
for purpose of immediate 
reenlistment is discharged 
at expiration of 4-year 
term of service is entitled 
to payment for accrued 
leave and travel allow- 
ance, member not having 
commenced service under 
extension he is considered 
discharged at expiration 
of term of service rather 
than for purpose of en- 
listment, even though can- 
cellation of extension was 
to permit member to re 
enlist immediately follow- 
ing discharge; however, 
when service commences 
under extended enlistment 
following normal date of 
expiration of enlistment, 
then extension has be- 
come fully effective and 
discharge based on can- 
cellation of extension be- 
fore completion of obli- 
gated period of service 
in order to reenlist is dis- 
charge for purpose of con- 
tinuing in service within 
contemplation of par. 
4157-4, Joint Travel Reg- 
ulations, and 87 U.S.C. 
501(b)(1), and payment 


reenlistment, etc.—Con. 
for accrued leave and 
travel allowance is not 
authorized 

Although Army and Air 
Force enlisted members 
now are permitted under 
act of July 12, 1955, 10 
U.S.C. 3263 and 8263, to 
extend enlistments for less 
than 1 year and to receive 
pay and allowances, pur- 
suant to 37 U.S.C. 906, 
as though they had reen- 
listed, act not having ex- 
tended to Army and Air 
Force members provision 
in 1912 act, 10 U.S.C. 
6295, leaving any right, 
privilege, or benefit unaf- 
fected by discharge before 
completion of enlistment 
or extended enlistment, 
except that of entitlement 
to pay and allowances for 
period not served, member 
who voluntarily extended 
enlistment for 5 months 
and was serving in exten- 
sion period at time of dis- 
charge is not deemed dis- 
charged at expiration of 
term of service but for 
purpose of reenlistment 
and, therefore, payment 
of travel allowance and 
unused accrued leave is 
unauthorized ; however, 
member is entitled to 
lump-sum payment for ac- 
erued leave at time ex- 
tension of enlistment be- 
came effective, unless he 
elected to carry leave 
forward ; 

Reservists involuntarily recalled 
to duty without break in serv- 
ice—immediate recall to in- 
voluntary active duty of 
naval reservists who upon 
completion of prescribed 
period of service are released 
from active duty may not 
defeat their right to pay- 
ment for accrued unused 
leave and to mileage allow- 
ance which are due members 
of uniformed services re- 
leased from active duty at 
expiration of prescribed 
periods of service, even 
though there was no actual 
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Military personnel—Continued 


Payments for unused leave on 

discharge, etc.— Continued 

break in service, and unused 
leave and mileage allowance 
payments are proper, not- 
withstanding that such bene- 
fits were not payable to 
reservists whose periods of 
military service prior to 
July 1, 1962, were involun- 
tarily extended under act-of 


Military personnel—Continued 


lieu of transportation for 
travel of wife, determination 
of effective date of travel or- 
ders under par. 3003—1b, Joint 
Travel Regs., being on basis 
of actual commercial carrier 
(rail) schedules rather than in 
accordance with Navy Travel 
Instructions providing that 
travel time by privately owned 
automobile in excess of author- 


Aug. 1, 1961, 75 Stat. 242-- 35 ized travel by common carrier 
Reservists released early from will be added to date of de- 
active duty prior to enlist- tachment, and officer having 
ment expiration—naval re- been married on date he was 
servist serving under 6-year required to commence travel in 
enlistment who is released order to reach destination on 
within 3 months before ex- date he reported, had depend- 
piration of prescribed 2-year ent on effective date of orders 
period of active duty for within meaning of par. 7060-2 
purpose of reenlisting in and is entitled to reimburse- 
Regular Navy without break ment for cost of dependent’s 
in service, although Reserve CIEE eesti nintinneiigieaiial 647 
enlistment would not be Recredit on restoration—physical fit- 
completed until several ness determination—placing pur- 
years later, is not consid- suant to medical advice of em- 
ered discharged from active ployee suspected of having con- 
duty under 10 U.S.C. 6295 tagious disease on involuntary 
to entitle him to payment of leave with pay pending clinical 
lump-sum leave under Armed tests and examination is not such 
Forces Leave Act of 1946 arbitrary or capricious adminis- 
(37 U.S.C. 501), and mile- trative action within purview of 
age allowance pursuant to act of Aug. 24, 1912, as amended, 
87 U.S.C. 404, sec. 6295, 5 U.S.C. 652, as to entitle em- 
providing for discharge of ployee upon return to duty to 
member of Regular Navy restoration of sick and annual 
-within 3 months before ex- leave taken during period of en- 
piration of term of enlist- forced leave status, administra- 
ment without affecting mon- tive action being reasonable pre- 
etary benefits to which he caution to protect public health, 
would have been entitled and, also, there is no appropria- 
had he completed enlistment, tion available for payment of 
except pay and allowances employee’s salary during period 
for period not served, having of absence except by charge to 
no application to reservist sick or annual leave_._-___---- 438 
given early release from Sick 
term of active duty but Accrual—irregular workweek em- 
whose enlistment continued ployment—wage board employ- 
in effect for period of more ees with 40-hour workweek 
than 8 months after release_ 899 schedule but irregular tours of 


Travel expenses. (See Travel 
Expenses, military personnel, 
leaves of absence) 

Travel time—Navy officer mar- 

ried while on authorized leave 

who traveling by privately 
owned vehicle, under orders 
directing him to report to ship 
without specifying reporting 
date or mode of transportation 
to be used, reports to new per- 
manent duty station prior to 
expiration of leave and au- 
thorized travel time may be 
paid monetary allowance in 


duty, such as four 9-hour days 
and one 4-hour day, who have 
had their leave credits com- 
puted pursuant to sec. 30.801 
of Annual and Sick Leave 
Regs. and who are entitled to 
additional compensation for 
work in excess of 8 hours 
under sec. 23 of act of Mar. 28, 
1934, as amended by sec. 
201 of Work Hours Act of 
1962, may continue to have 
their leave computed on same 
basis, the 1962 act not requir- 
ee eee 
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Charging—irregular workweek ef- 
fect—wage board employees 
with 40-hour workweek sched- 
ules but uncommon daily tours 
of duty (10 hours a day for 
4 days) who are entitled to 
additional compensation for 
overtime work in excess of 8 
hours a day under sec. 23 of 
act of Mar. 28, 1934, as 
amended by sec. 201 of Work 
Hours Act of 1962, 5 U.S.C. 
6738c, may continue to use ap- 
proved annual and sick leave 
during entire 40-hour work- 
week, there being no indication 
in legislative history of 1962 
act to change basic 40-hour 
workweek concept established 
under other laws 


Standby, etc., time—compensation. 


(See Compensation, overtime, 
standby, etc., time, absences) 


Without pay—reduction of leave ac- 


crual—substitution of other than 
regularly scheduled work—in view 
of fact that in applying leave re- 
duction provisions of sec. 
30.204(a) of Annual and Sick 
Leave Regs., Z1-354, FPM, 5 
CFR 30.204(a), absences in non- 
pay status during base pay hours 
of scheduled weekly tour of duty 
may not be offset by work out- 
side of those hours during same 
week, employee who is in leave 
without pay status first 2 hours 
of 10-hour day and works 8 hours 
on day outside his scheduled tour 
of duty, during which period 
he was in leave without pay 
status on 1 day, was properly 
charged 10 hours’ leave without 
pay, notwithstanding hours were 
in effect “made up” by perform- 
ance of work in excess of sched- 
uled daily working hours or in 
excess of scheduled workweek— 
Monday through Friday 


LIBRARY OF CONGRESS 
Employees—maximum salary pay- 


able—maximum salary provided 
by Classification Act of 1949, as 
amended, and prescribed in act 
of June 22, 1949, 63 Stat. 226, as 
limitation on gross salary of any 
Library of Congress position that 
is augmented by payment from 
appropriated funds of honorar- 
fum, which additional compensa- 
tion under 2 U.S.C. 162 is not 
construed as double salary, 
means highest salary payable 
under Classification Act and not 
actual amounts received as salary 


being intended to preclude em- 
ployee of Library from receiving 
greater total compensation on 
any payday than that received 
by employee entitled to maximum 
salary rate under Classification 
Act on payday; therefore, ad- 
ministrative action reducing 
honorarium of employee in order 
that combination of his Classifi- 
eation Act grade salary and 
honorarium payable to him would 
not exceed highest rate of com- 
pensation payable under Classi- 
fication Act was correct 


LIENS 
By Government—subordination—sub- 


ordination by Small Business 
Admin. of its Hien rights as 
senior mortgagee to permit bor- 
rowers to obtain surety bonds 
and additional mortgage financ- 
ing from private sources is 
proper, language of sec. 5(b) (7) 
of Small Business Act authoriz- 
ing Administrator to take all ac- 
tions respecting “making, servic- 
ing, compromising, modifying, 
liquidating, or otherwise dealing 
with or realizing on loans” being 
sufficiently broad to include sub- 
ordination of loans, where action 
is consistent with purposes of 
act and will improve prospects 
for repayment of loan made pur- 
suant to sec. 7(a)(7) of act, 
which prescribes that loans shall 
be “of such sound value or so 
secured as reasonably to assure 
repayment” 


LOANS 
Government insured—authority—al- 


though not specifically author- 
ized, “standby” program initi- 
ated by Small Business Admin- 
istration to guarantee loans by 
private financing institutions to 
small business investment com- 
panies in order to obtain their 
participation to effectuate pur- 
pose of sec. 803(b) of Small 
Business Investment Act, as 
amended (15 U.S.C. 683), which 
authorizes Small Business 
Admin. to lend funds to small 
business investment companies 
to extent funds are unavailable 
from private sources, is not in- 
consistent with intent of Small 
Business Investment Act, Con- 
gress with knowledge of standby 
program when sec. 803(b) was 
amended having neither deemed 
explicit provision of law re- 
quired to authorize program, nor 
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recorded disapproval of program 
in legislative history 
Housing. (See Housing, loans) 


MARITIME MATTERS 


Employees—military personnel on de- 
tail— compensation — entitlement 
of Navy officer detailed to super- 
grade position in Maritime Ad- 
ministration under sec. 201(f) 
of Merchant Marine Act, 1936, to 
compensation differential be- 
tween his Navy pay and allow- 
ances and compensation of super- 
grade position does not depend 
on availability of appropriate 
supergrade position in Adminis- 
tration, sec. 201(f) providing 
that basis for determining aggre- 
gate compensation payable to 
officer on detail to Administra- 
tion is position of comparable 
importance, difficulty, and re- 
sponsibility in officer’s military 
service, or civilian position in 
corresponding executive depart- 
ment, rather than position to 
which detailed; therefore, de- 


tailed officer may be paid com- 
pensation differential under sec. 
201(f) that will equal difference 
between his military pay and al- 
lowances and compensation ap- 
plicable to Dept. of Navy super- 
grade position of similar impor- 


tance, difficulty, and responsibil- 
ity as position to which he is 
detailed 
Subsidies—eligibility—after acquired 
vessels—maiden voyage of newly 
acquired vessel on subsidized 
trade route prior to action of 
Maritime Subsidy Board amend- 
ing operating-differential sub- 
sidy contract to assign vessel to 
route does not make operator eli- 
gible for payment of operating- 
differential subsidy, contract 
requiring prior approval of vessel 
assignment to subsidized route 
for subsidy eligibility, and sub- 
sequent amendment of agreement 
having no retroactive application 
to first voyage of vessel, Board 
expressly disclaiming any inten- 
tion to subsidize vessel prior to 
voyage No. 2 by approving ves- 
sel for operating-differential sub- 
sidy commencing only with sec- 
ond voyage of vessel 
Vessels 
Exchange—Government ov. _ pri- 
vate—in exchange of privately 
owned war-built vessels for 
more modern or efficient war- 
built vessels owned by U.S. un- 
der authority of sec. 510(1), 
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Vessels—Continued 


Merchant Marine Act, 1936, 
as amended, 46 U.S.C. 1160(i), 
pluralizing of reference to 
trade-in vessels but not to 
trade-out vessels does not pre- 
clude multiple trade-out trans- 
actions, but indicates that at 
least one vessel must be 
traded in for one traded out, 
and proposed trade-in of three 
ships in exchange for two is 
proper and serves purpose of 
act to assist unsubsidized oper- 
ators to upgrade their fleets, 
and possible lessening of mone- 
tary return to Govt. is second- 
ary consideration 

Sales—advertising requirement— 
in disposal of surplus vessels 
under sec. 203(i1), Federal 
Property and Administrative 
Services Act of 1949, 40 U.S.C. 
484(i), sales are required to 
be made in accordance with 
laws relating to sales of ves- 
sels; therefore, requirements 
for advertising, competitive 
sealed bids, and competitive 
sales after advertisement in 
sec. 508, Merchant Marine 
Act, 1936, 46 U.S.C. 1158, 
and sec. 5, Merchant Marine 
Act, 1920, 46 U.S.C. 864, make 
it mandatory upon Maritime 
Administration to obtain 
competition through advertise- 
ment and there is no authority 
to dispose of surplus vessels on 
negotiated basis 


MEALS 


Military personnel—away from duty 
station—member of uniformed 
services who is assigned to per- 
manent duty station (Westover 
Air Force Base) to perform in- 
vestigations in definite area en- 
compassing part of a State (west- 
ern half of Massachusetts) and 
all cities therein and who, while 
traveling in area and receiving 
subsistence allowance, has to pro- 
cure meals is not required to have 
all travel in area regarded as in 
“immediate vicinity” of duty sta- 
tion so as to be precluded under 
par. 6450, JTR, from reimburse- 
ment for meals; however, travel 
to city (Springfield) which is 18 
miles away and takes 38 minutes 
of actual travel time where noon 
meal is procured is not travel 
away from duty station under 37 
U.S.C. 404 and Par. 4205-4, 
JITR, and reimbursement for meal 
is not authorized, but allowance 
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for meals at other places out- 
side immediate vicinity of Base 
is proper, less prorated reduc- 
tion from subsistence allowance 
for such meals 


MEDICAL TREATMENT 
Officers and employees—examina- 


tions, ete.—where no professional 
services are performed because 
employee failed to keep fitness- 
for-duty examination made by 
Post Office Dept., Govt. has no 
obligation to pay psychiatrist fee 
for value of time reserved in con- 
nection with scheduled examina- 
tion, professional services not 
having been rendered, contract 
contemplated did not materialize, 
and as physician is only entitled 
to recover for services as any 
other person who performs serv- 
ices for another, there is no im- 
plied contract and he, therefore, 
may not be paid compensation on 
basis of reservation of time... 


Private—military personnel—absent- 


without-leave status—two enlisted 
members of Air Force who, 
following automobile accident 
while in  absent-without-leave 
status, were admitted to civilian 
hospital where members of their 
squadron and medical officer ar- 
rived to determine their condi- 
tion and assist in treatment until 
they could be moved to military 
hospital may be regarded as be- 
ing under control of Air Force 
from time notice was given of 
admission to civilian hospital, re- 
gardless of absent-without-leave 
status at time of accident, and, 
therefore, reimbursement for 
civilian medical treatment is au- 


MEETINGS 
Attendance, etc., fees—social func- 


tions—although employee who 
incident to attending confer- 
ence on official business claims 
actual expenses in lieu of per 
diem authorized and cost of 
social functions associated with 
conference may not be paid actual 
expenses in absence of authoriza- 
tion or approval required by sec. 
3, Travel Expense Act of 1949, 
as amended, 5 U.S.C. 836, and 
sec. 6.12, Standardized Govt. 
Travel Regs., for allowance of ac- 
tual expenses, he may be paid 
expense of banquet as cost of 
conference with appropriate de- 
duction from per diem, as speci- 
fied in sec. 6.7 of regulations, up- 


on administrative determination 
that attendance at banquet was 
necessary to full participation in 
conference, reimbursement on 
actual expense basis under sec. 8 
of 1949 act being inappropriate 
for payment of extraordinary 
costs of banquet attendance as 
part of conference or meeting__- 


MILEAGE 
Military personnel 


As being in lieu of all other ex- 
penses—home of selection en- 
titlement—Reserve officer of 
uniformed services involun- 
tarily released to inactive duty 
with readjustment pay who af- 
ter break in service but prior 
to completion of travel to home 
of selection voluntarily re- 
enters service by enlisting in 
Regular Army at, and is as- 
signed to, other than last per- 
manent duty station may not 
elect to receive mileage allow- 
ance that is provided for travel 
to home of record, or place 
from which ordered to active 
duty under par. 4157-1a, Joint 
Travel Regs., in lieu of travel 
and transportation allowances 
authorized by par. 4158—1a of 
regulations, issued pursuant to 
Pub. L. 86-638 (37 U.S.C. 404), 
for travel within 1 year after 
release from active duty from 
last duty station to home of 
selection, par. 4157-1la author- 
izing mileage payments to home 
of record or place from which 
ordered to active duty specifi- 
cally exempting members en- 
titled to select home under par. 
4158—1a for purpose of entitle- 
ment to travel and transporta- 
tion allowances 

Public business travel necessity— 
personal convenience transfer 
orders changed—Navy member 
transferred at his request, for 
his convenience, at no cost to 
Govt. to ship which is de- 
ployed before he is required to 
report aboard, who when his 
services are requested by ship’s 
commanding officer is directed 
under endorsement to his per- 
missive orders to travel to join 
ship is entitled to mileage al- 
lowance, travel constituting en- 
titlement to permanent change 
of station allowance contem- 
plated by par. 4150, Joint 
Travel Regs., under _per- 
missive orders modified for 
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convenience of Govt., and mem- 
ber having traveled beyond 
place designated in original 
orders on public business, ex- 
penses of travel are obligation 
of Govt. and he may be paid 
mileage allowance and credited 
for leave charged for travel 


Reenlistment or extension of en- 
listment P 

Completion of prescribed serv- 
ice period—immediate recall 
to involuntary active duty 
of naval reservists who upon 
completion of prescribed pe- 
riod of service are released 
from active duty may not 
defeat their right to pay- 
ment for accrued unused 
leave and to mileage allow- 
ances which are due mem- 
bers of uniformed services 
released from active duty at 
expiration of prescribed pe- 
riods of service, even though 
there was no actual break 
in service, and unused leave 
and mileage allowance pay- 
ments are proper, notwith- 
standing that such benefits 
were not payable to reserv- 
ists whose periods of mili- 
tary service prior to July 1, 
1962, were involuntarily ex- 
tended under act of Aug. 1, 
1961, 75 Stat. 242 

Reservists—early release from 
active duty prior to enlistment 
expiration—naval reservist 
serving under 6-year enlist- 
ment who is released within 
8 months before expiration 
of prescribed 2-year period 
of active duty for purpose 
of reenlisting in Regular 
Navy without break in serv- 
ice, although Reserve enlist- 
ment would not be com- 
pleted until several years 
later, is not considered dis- 
charged from active duty 
under 10 U.S.C. 6295 to en- 
title him to payment of 
lump-sum leave under Armed 
Forces Leave Act of 1946 
(87 U.S.C. 501), and mile- 
age allowance pursuant to 
87 U.S.C. 404, sec. 6295, 
providing for discharge of 
member of Regular Navy 
within 8 months before ex- 
piration of term of enlist- 
ment without affecting mon- 
etary benefits to which he 


Military personnel—Continued Military personnel—Continued 


Reenlistment or extension of en- 
listment—Continued 
would have been entitled 
had he completed enlist- 
ment, except pay and allow- 
ances for period not served, 
having no application to re- 
servist given early release 
from term of active duty 
but whose enlistment con- 
tinued in effect for period of 
more than 3 months after 
release 
Travel by privately owned automo- 
bile—dependents—time of ac- 
erual of right—Navy officer 
married while on authorized 
leave who traveling by pri- 
vately owned vehicle, under 
orders directing him to report 
to ship without specifying re- 
porting date or mode of trans- 
portation to be used, reports to 
new permanent duty station 
prior to expiration of leave and 
authorized travel time may be 
paid monetary allowance in lieu 
of transportation for travel of 
wife, determination of effec- 
tive date of travel orders un- 
der par. 3003-1b, Joint Travel 
Regs., being on basis of ac- 
tual commercial carrier (rail) 
schedules rather than in ac- 
cordance with Navy Travel 
Instructions providing that 
travel time by privately owned 
automobile in excess of au- 
thorized travel by common 
carrier will be added to date 
of detachment, and officer hav- 
ing been married on date he 
was required to commence 
travel in order to reach des- 
tination on date he reported, 
had‘dependent on effective date 
of orders within meaning of 
par. 7060-2 and is entitled to 
reimbursement for cost of de- 
pendent’s travel 
MILITARY ACADEMY 
Instructors—quarters, rent free— 
status as compensation—civilian 
instructors at U.S. Military 
Academy who receive compensa- 
tion pursuant to Classification 
Act of 1949 and are furnished 
public quarters without charge 
under 10 U.S.C. 4339, which en- 
titled employees to utilize free 
quarters but does not expressly 
provide that allowances in kind 
are to be considered in addition 
to cash salary for positions, are 
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required in accordance with pro- 
viso in sec. 8 of act of Mar. 5, 
1928, 5 U.S.C. 75a, to have their 
compensation reduced by reason- 
able value of Govt. furnished 
quarters so that total amount— 
cash compensation and value of 
allowances furnished in kind— 
does not exceed rate of compen- 
sation fixed for position under 
Claesentten BA... cncccicccnnce 


MILITARY PERSONNEL 


Annuity elections for dependents. 
(See Pay, retired, annuity elec- 
tions for dependents) 

Appointments. (See Appointments, 
military personnel) 

Assimilation benefits—Reserve Offi- 
cers’ Training Corps—travel ex- 
penses. (See Travel Expenses, 
military personnel, Reserve Offi- 
cers’ Training Corps) 

Cadets, midshipmen, ete.—service 
credits. (See Pay, service cred- 
its, cadet, midshipman, etc.) 

Courts-martial 
Pay. (See Pay, 

sentences) 


Transportation of dependents. 
(See Transportation, depend- 
ents, military personnel, court- 
martial sentence) 

Debts 

Ccurts-martial forfeitures. (See 
Pay, courts-martial sentences, 
forfeitures) 

Liquidation by pay deductions. 
(See Pay, withholding, debt 
liquidation) 

Remission 
Reenlistment bonus payments 

Erroneous designation of im- 


proper payment to enlisted 
member of uniformed 
services as “reenlistment 
bonus” when member was 
not entitled to any bonus 
does not make payment a 


reenlistment bonus ; there- 
fore, remission or cancel- 
lation of erroneous pay- 
ment under 10 U.S.C. 
4837(d) does not affect 
cumulative amount of re- 
enlistment bonus  pay- 
ments which may be paid 
to member under sec. 
208(c) of Career Compen- 
sation Act of 1949, 37 
U.S.C. 389(e)..........<- 
Remission or cancellation of 
improper payment to en- 
listed man which payment 
had been erroneously des- 
ignated as “reenlistment 


courts-martial 
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Debts—Continued 
Remission—Continued 

Reenlistment bonus 
ments—Continued 
bonus” when member was 
not entitled to any bonus 
payment does not require 
that reenlistment bonus 
payment be considered in 
determining number of re- 
enlistment for computa- 
tion of amount payable 
under sec. 208(a) of Ca- 
reer Compensation Act of 
1949, 37 U.S.C. 239(a), 
in view of provision in 
footnote No. 1 to subsec. 
208(a) for exclusion from 
computation of any reen- 
listment when bonus was 
not authorized____._-_- 
Overpayment of reenlistment 
bonus to member of uni- 
formed services who is en- 
titled to bonus does not 
require that amount of 
overpayment be consid- 
ered any part of reen- 
listment bonus authorized 
by law and, therefore, 
amount of overpayment is 
not to be considered in 
determining cumulative 
amount of bonus pay- 
ments authorized under 
sec, 208(c) of Career 
Compensation Act of 
1949, 37 U.S.C. 239(c)-- 
Remission or cancellation 
of unearned reenlist- 
ment bonus debt upon sub- 
sequent reenlistment of 
member who had failed to 
complete term of enlist- 
ment for which payment 
was made prior to dis- 
charge does not affect ini- 
tial validity of reenlist- 
ment bonus payment nor 
bar application of $2,000 
limitation in sec. 208(c) 
of Career Compensation 
Act of 1949, 37 U.S.C. 
239(c), on cumulative 
amount of reenlistment 
bonus payable; therefore, 
amount of any unearned 
reenlistment bonus which 
is remitted or canceled 
must be included in deter- 
mining cumulative 


amount of reenlistment 


pay- 


bonus payable under sec. 
208 (c) 
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Deceased 
Estates. (See Decedents’ Es- 

tates, pay, etc., due military 
personnel) 

Remains—enlisted member of 
uniformed services who prior 
to his death had placed him- 
self in desertion status requir- 
ing removal from rolls of his 
organization but who had not 
actually been dropped from 
rolls by administrative action 
at time of death is considered 
member on muster rolls at time 
of death under 10 U.S.C. 1481 
for payment of expenses inci- 
dent to death 

Dependents 
Annuity elections options. (See 

Pay, retired, annuity elections 
for dependents) 

Quarters. (See Quarters Allow- 
ance, dependents) 

Survivorship annuities. (See Pay, 
retired, annuity elections for 
dependents) 

Transportation. (See Transpor- 
tation, dependents, military 
personnel) 

Desertion—pay status—enlisted 
member of uniformed services 
who died after he had breached 
restricted status and left for 
Mexico with intention of remain- 
ing there permanently was in 
fact in desertion status, even 
though formal action to declare 
member deserter was delayed 
until after his death, and, there- 
fore, since member was in de- 
sertion status at time of death 
which effected termination of his 
pay status, 6 months’ death 
gratuity authorized for survivors 
of members in pay status at time 
of death is not payable to en- 


listed man’s survivors 
Details. (See Details, military per- 


sonnel) 
Discharges. (See Discharges and 


Dismissals, military personnel) 
Dual payments—one service period— 
commissioned officers in Army of 
U.S. or Reserve component who 
accepted Regular Army warrant 
officer appointments pursuant to 
Army eligibilty lists in 1948 and 
again in 1954 under Warrant 
Officer Act of 1954, but who con- 
tinued without break on active 
duty in Army of U.S. or Reserve 
status after Regular warrant 


officer appointments may not 
have continuous’ service re- 
garded as two separate periods of 
active duty for two mustering- 
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out payments under Mustering- 
Out Payment Act of 1944, and 
Title V of Veterans Readjust- 
ment Assistance Act of 1952 and, 
therefore, members are entitled 
to payment under only one act, 
as appropriate 

Enlisted v. officer status—dual 
employment and compensation. 
(See Compensation, double, con- 
current military and civilian serv- 
ice pay; Compensation, double, 
holding two offices) 

Enlistments.(See Enlistment) 

Foreign duty. (See Pay, additional, 
foreign duty) 

Gratuities. (See Gratuities) 
Household effects—transportation. 
(See Transportation, household 
effects, military personnel) 

Leave. (See Leaves of Absence, 
military) 

Medical treatment, etc.—other than 
at military or Government facili- 
ties. (See Medical Treatment, 
private, military personnel) 

Mileage. (See Mileage, military 
personnel) 

Mobile unit transfer—Navy members 
who are assigned to ship based 
fleet activity mobile units when 
they receive notice that home 
port of vessel is changed but who 
do not move dependents to new 
station until sometime after 
effective date in notice because 
unit is deployed overseas at the 
time, nevertheless, must have 
statutory designation of home 
port of vessel as members’ per- 
manent station in sec. 303(c), 
Career Compensation Act of 


1949, 87 U.S.C. 253(¢c), applied 


so that effective date in orders 
directing change of home base of 
vessel is date for determining 
members’ dependents who are 
entitled to transportation at 
Govt. expense rather than con- 


structive date on which unit ac- 


tually moved to new base 

Mustering-out pay. (See Gratuities, 
mustering-out pay) 

National Guard. (See National 
Guard) 

Outside United Statec—station allow- 
ances, (See Station allowances, 
military personnel) 

Pay. (See Pay) 

Promotions. (See Pay, 
tions) 

Quarters allowance. (See Quarters 
Allowance) 

Record correction 
Discharge erroneous—honorable 

discharge at direction of Sec- 
retary of Air Force of enlisted 


promo- 
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man with 20 percent physical 
disability who was inadvert- 
ently paid disability severance 


pay pursuant to 10 U.S.C, 1212 
under mistaken belief he had 


less than 20 years of active 
service is executed and ir- 
revocable discharge by com- 
petent authority which sepa- 


rated member from service and, 


therefore, upon subsequent de- 


termination that he was eligi- 
ble for disability retirement, 
orders revoking his discharge 
and placing him on retired list 
were without effect and he may 


not be paid disability retired 
pay retroactively to date of dis- 


charge; however, under au- 
thority provided in 10 U.S.C. 
1552 to correct military rec- 
ords, Secretary may correct 
former member's military rec- 


ord to show entitlement to dis- 


ability retired pay based on 
disability rating of 20 percent, 
but payment of disability sev- 
erance pay to member being 
contrary to law, sum paid 
should be collected from him_-_ 

Intent of correction—upon cor- 
rection of military records un- 
der authority of 10 U.S.C. 1552 
to show resignation of Air 
Force officer in lieu of dis- 
charge with severance pay 
and appointment as officer 
in U.S. Air Force Reserve 
and immediate active duty in 
that status, officer having been 
placed in same position inso- 
far as right to pay and allow- 
ances is concerned as though 
he had not been discharged and 
paid severance pay, legal basis 
of severance pay was removed 
and payment became erroneous 
payment, subject to collection 
under act of July 15, 1954, 5 
U.S.C. 46(d), which limits 
amount to be deducted to not 
over two-thirds of pay from 
which deductions are made, 
and, therefore, entire amount 
of officer’s retired pay need not 
be withheld to liquidate in- 
debtedness as is case when cor- 
rection action authorizes pay- 
ment of retired pay retroactive- 
ly to time member was paid 
severance pay 

Pay rights—action by Board for 
Correction of Naval Records, 
approved by Sec. of Navy, 
which corrected Navy member’s 


record to show that, at time 
of transfer to Fleet Reserve, 


he did not have any misconduct 


time, but, at same time, indi- 


cated that misconduct period 
was not to be restored for 
creditable service, effective at 
later date, to authorize pay- 
ment of retired pay is correc- 


tion action where one part is in 


conflict with another, and, 


therefore, there is no legal 
basis for giving action any 
effect for retired pay adjust- 
ment purposes 


Release of Government from 


ditional claims 


Acceptance by enlisted mem- 
ber of uniformed services of 
adjustment of active duty 
pay under military records 
corrected to show that re- 


ductions in grade were void 
and without force does not 


bar consideration of claim 
for adjustment of retired pay 
based on highest grade that 
member had held, 10 U.S.C. 
1552(c), which provides that 
acceptance of settlement of 


amounts found due as result 


of correction of military rec- 
ord fully satisfies claim hav- 
ing no application, correction 
of member’s military records 
pertaining to active duty 
pay and not affecting retired 
pay, and while claim for in- 
creased retired pay is re- 
lated to correction action, 
member's retirement orders 
having been corrected to 
conform to corrected record, 
it is new claim which was 
not considered by correction 
board nor covered by settle- 
ment accepted by member. 
Issuance of amendatory orders 
long after correction of mili- 
tary record and acceptance 
by member of settlement, 
which under 10 U.S.C. 
1552(c) satisfied claim re- 
sulting from correction, to 
provide mileage, monetary al- 
lowances in lieu of transpor- 
tation of member’s depend- 
ents, and dislocation al- 
lowance was without effect 
to entitle member to per- 
manent change of station 
allowances, approval by Sec. 
of Air Force of recommenda- 
tions of Board for Correc- 
tion of Military Records 
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ditional claims—Continued 


under authority of 10 U.S.C. 
1552 to show that officer was 


not released from active 
duty, nor passed over for 
promotion making no refer- 
ence to permanent change of 
station, and instructions to 


discharge member from en- 


listed status and restore him 


to commissioned grade fail- 
ing to indicate that travel 
was involved ; therefore, 
amendatory orders independ- 
ently directing correction 


not considered by board did 


not entitle officer to per- 
manent change of station 
allowances and action 
should be taken to recover 
payments made under amend- 
atory orders 


Retired pay 


Disability—member of  uni- 
formed services whose rec- 
ords are corrected to show 
that release from active duty 
as Army officer in 1944 was 
for physical disability al- 


though he had subsequent 
period of active service 
(1950-1955) as enlisted 
member in Air Force is en- 
titled to retired pay com- 
puted on basis of 75 percent 
of active duty pay and 
length of service for period 
prior to Oct. 1, 1949—effec- 
tive date of Career Compen- 
sation Act of 1949—and 
since saved retired pay for 
period from Oct. 1, 1949, un- 
til date of enlistment is 
greater than any retired pay 
that could be paid under an 
election pursuant to sec. 411 
of act such amount is pay- 
able, less disability compen- 
sation payments received 
from Veterans Administra- 


Subsequent enlisted service ef- 
fect 
Member of uniformed serv- 
ices whose records are ret- 
roactively corrected to 
show that release from ac- 
tive duty as officer in 
Army was for reason of 
physical disability, even 
though he had subsequent 
period of enlisted serv- 
ice in Air Force, is re- 
garded as having valid 


Subsequent enlisted service ef- 
fect—Continued 


enlistment notwithstand- 


ing that there is no statu- 
tory authority that con- 
templates or permits en- 
listment of disability re- 
tired officer of one of serv- 


ices in another service, 


and, therefore, retention of 


active duty pay and allow- 
ances received as enlisted 
man is 

Member of uniformed serv- 
ices whose records are cor- 


rected to show that re- 


lease from active duty as 
an Army officer in 1944 
was for physical disabil- 
ity, although he had subse- 
quent period of active 
service (1950-1955) as en- 


listed member in Alr 


Force, is not required to 
have enlistment regarded 
as affecting retired pay 
status, even though he is 
not entitled to retired 


pay during active enlisted 
service, and upon release 
from such service, savings 
provisions in sec. 519 of 
Career Compensation Act 
of 1949, effective Oct. 1, 
1949, are construed as 
saving only rights which 
had vested preceding date 
of enactment of 1949 act 
so that member’s active 
enlisted service may not 
be used to increase greater 
saved retired pay under 
laws in effect prior to 


Statute of limitation. (See Stat- 
utes of Limitation, claims, 
date of accrual, record cor- 
rection) 

Validation of improper, etc., pay- 
ments—although officer retired 
under age and service require- 
ments of Title III, Army and 
Air Force Vitalization and Re- 
tirement Equalization Act of 
1948, attained retired status 
under act of Apr. 3, 1939, 10 
U.S.C. 452 (1952 Ed.), upon 
correction of military records 
subsequent to judgment award- 
ing him disability retired pay, 
administrative payments of 
disability retired pay for period 
between judgment and record 
correction, during which time 
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officer remained member retired 
under 1948 act, were im- 
proper ; however, correction of 
officer’s records to give him 
retired status under 1939 act 
in effect validate? improper 
payments, and running of 10- 
year limitation period of Oct. 
9, 1940 act during which claim 
could be filed beginning on date 
of record correction, there is no 
statutory bar to payment of 
disability retired pay under 
1939 act for period prior to 
judgment and included in rec- 
ord correction. 41 Comp. Gen. 
283 and B—143217, Feb. 19, 
BE Mien nennnnccacce 
Vested right rule—widow of de- 
ceased member of uniformed 
services who obtained correc- 
tion of records for entitlement 
to additional survivorship an- 
nuity benefits under second 
election which was canceled 
when original election on be- 
half of widow and child was 
administratively reinstated 
may not have general rule 
which precludes impairment of 
vested rights applied so as to 
retain benefits of original elec- 
tion and also have records cor- 
rected to obtain benefits of sec- 
ond election; therefore, recov- 
ery of annuity overpayments 
resulting from records correc- 
tion may not be waived under 
10 U.S.C. 1442 and liquidation 
of debt is required__....-.-.- 


Reenlistment bonus. (See Gratul- 


ties, reenlistment bonus) 


Reserve Officers’ Training Corps— 


travel expenses. (See Travel 
Expenses, military personnel, Re- 
serve Officers’ Training Corps) 


Reservists 


Readjustment payment on invol- 
untary release. (See Pay, re- 
adjustment payment to reserv- 
ists on involuntary release) 

Release from active duty 
Recall without break in serv- 

ice—immediate recall to in- 
voluntary active duty of na- 
val reservists who upon com- 
pletion of prescribed period 
of service are released from 
active duty may not defeat 
their right to payment for 
accrued unused leave and to 
mileage allowances which 


are due members of uni- 
released 


formed services 
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Reservists—Continued 
Release from active duty—Con. 


from active duty at expira- 
tion of prescribed periods of 
service, even though there 
was no actual break in serv- 
ice, and unused leave and 
mileage allowance payments 
are proper, notwithstanding 
that such benefits were not 
payable to reservists whose 
periods of military service 
prior to July 1, 1962, were 
involuntarily extended under 
act of Aug. 1, 1961, 75 Stat. 


Selection of home 
Duty station as enlisted man— 
member of uniformed serv- 
ices who incident to in- 
voluntary release to inac- 
tive duty as Reserve officer 
does not select home for 
purpose of entitlement to 
travel and transportation 
allowances provided by 
par. 4158—1a, Joint Travel 
Regs., may not upon en- 
listment in Regular Army 
designate new permanent 
duty station as selected 
home for purpose of re- 
ceiving allowances inci- 
dent to release as officer, 
purpose of selecting home 
being to permit member to 
return to civil life after 
termination of active duty 
status, whereas, because 
of transitory nature of 
military service post of 
duty cannot be permanent 
home that remains un- 
changed upon change of 
station ; therefore, member 
is precluded from designat- 
ing permanent duty sta- 
tion as selected. home... 
Effect of enlistment on 
right—Reserve officer of 
uniformed services who en- 
lists at own volition sub- 
sequent to involuntary re- 
lease from active service 
and before exercising eligi- 
bility under par. 4158-1a, 
Joint Travel Regs., to se- 
lect home for purpose of 
entitlement to travel and 
transportation allowances 
does not retain right to 
select home upon ultimate 
separation, par. 4158-3 of 
regulations providing such 
right having application 
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to members who are re- 
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Retired—Continued 
Contracting with Government—Con. 
Consultant contacts—Continued 
contacts for purpose of 


called to active duty be- 
fore selecting home and 
traveling thereto; there- 
fore, should present laws 
and regulations remain in 
effect until termination 
of member’s enlistment, 
travel and transportation 
rights will be those which 
accrue incident to release 
from active duty as en- 


discussing any supply pro- 
curement proposals or ne- 
gotiating or discussing 
changes in existing con- 
tracts are contacts under 
definition of selling in 
Dept. of Defense Direc- 
tive 5500.7 and would re- 
quire invocation of statute 
precluding any payments 
from appropriated funds 


listed man 

Uniforms. (See Uniforms, milli- 

tary personnel, reservists) 
Retired 

Civilian service. (See Compensa- 
tion, double, concurrent mili- 
tary retired and civilian serv- 
ice pay) 

Contracting with Government 
Consultant contacts 

Retired officer of uniformed 


to such retired officers... 
Foreign Government representa- 
tion—liaison activities of re- 
tired Regular Navy officer 
with representatives of for- 
eign governments are not, in 
absence of something fur- 
ther, selling activities within 
prohibition in 10 U.S.C. 
6112(b) so as to preclude re- 
ceipt of retired pay 


services who heads con- 
sultant firm that repre- 
sents companies engaged 
in contracting or selling 
activities with Defense 


agencies or who is em- 
ployed as consultant does 
not solely by reason of 
such employment have to 


be considered as engaged 
in sales activities within 
meaning of conflict of in- 
terest statute, 5 U.S.C. 
59c, provided that he does 
not contact, either directly 
or indirectly, Defense 
agencies for any of pur- 
poses defined as “selling” 
in Dept. of Defense Di- 
rective 5500.7........-. 


Contacts by retired officers 


of uniformed services as 
technical consultants with 
noncontracting Defense 
Dept. personnel for pur- 
pose of acquiring techni- 
eal information § rather 
than for any purpose in- 
volving sales activity or 
attendance of retired offi- 
cers as technical advisers 
at meetings on perform- 
ance or progress under 
awarded contracts are not 
contacts which would 
bring officers within con- 
flict of interest provisions 
in 5 U.S.C. 59c, as amend- 
ed; however, meetings or 


Liaison activities 

Liaison duties performed by 
retired Regular officer of 
Navy in employ of corpo- 
ration that does business 
with Govt., which duties 
consist of arranging for 
lodging and travel reser- 
vations, appointments and 
general assistance to vis- 
itors to and from corpora- 
tion home office and 
Washington, D.C., are not 
sales activities within 10 
U.S.C. 6112(b), which 
prohibits receipt of any 
payment from U.S. by re- 
tired Navy or Marine 
Corps officers engaged in 
selling, or contracting or 
negotiating to sell, naval 
supplies or war materials 
to Navy; accordingly, en- 
titlement of such officers 
to retired pay is not af- 
fected by performance of 
such duties 

Management by retired Reg- 
ular Navy officer of local 
office of company which 
does business with Navy, 
while form of liaison ac- 
tivity, would not of itself 
constitute selling activi- 
ties as contemplated by 
10 U.S.C. 6112(b), which 
prohibits receipt of any 
payment from U.S. by 
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Retired—Continued Retired—Continued 
Contracting with Government— Con. Contracting with Government— Con. 
Liaison activities—Continued Govt, personnel is viewed as 
retired Navy or Marine sales activity, such con- 
Corps officer who is en- tacts, generally, either di- 
gaged in selling, or con- rect or indirect, with offi- 
tracting or negotiating to cials of military agencies by 
sell, naval supplies or war retired officers representing 
materials to Navy; how- companies that sell supplies 
ever, should officer engage or war materials to agencies 
in any activity as defined should be considered within 
as selling in Dept. of De- statute and Defense Dept. 
fense Directive 5500.7 is- Directive 5500.7, unless it is 
sued in implementation clearly and adequately 
of 10 U.S.C. 6112(b), or shown that contact is for 
which otherwise may be another purpose_____..._.. 236 
viewed as sales activities, Official vo. other contacts—con- 
he would be subject to tacts by retired officers of 
statute, but merely reply- uniformed services at places 
ing to inquiries or to re- other than Govt. facilities, 
quests of Navy officials including social gatherings, 
for assistance, informa- which are made for purpose 
tion or advice is not re- of selling to one of Defense 
garded as engaging in or other agencies designated 
sales activities under in 5 U.S.C. 59¢ are contacts 
RE «nensmanconsumne 87 for which retired pay to 
Management of sales depart- member is required to be 
ments, etc.—retired Regular RS nti tedden 236 
officers of uniformed serv- Prohibited ov. other contacts 
ices who have administra- Retired Regular Navy officers 
tive, supervisory or mana- who as employees of cor- 
gerial responsibility over porations which do busi- 
sales department or sales- ness with Dept. of Navy, 
men of firms doing business maintain lines of commu- 
with Govt. but who do not nication between corpora- 
have any duties or any con- tions and Navy but have 
tacts in person, by corre- no authority to negotiate 
spondence or otherwise, in- or execute sales contracts 
volving signing of bids, are not engaged in sales 
proposals or contracts with activities for purpose of 
military services are not re- 10 U.S.C. 6112(b), which 
garded as engaged in selling prohibits receipt of any 
activities within meaning of payment from U.S. while 
5 U.S.C. 59¢ and 10 U.S.C. engaged in selling, or con- 
6112(b), prohibiting receipt tracting, or negotiating to 
of retired pay to Regular re- sell, naval supplies or war 
tired officers engaged in sell- materials to Navy; how- 
ing activities with military ever, should such officers 
iii enacts 87 initiate any contacts with 
Negotiations preparatory to con- Navy for any of sales ac- 
tract—while, in determining tivities enumerated in 
whether retired officer of Dept. of Defense Directive 
uniformed services comes 5500.7, implementing 10 
within conflict of interest U.S.C, 6112(b), they 
provisions in 5 U.S.C. 59c, would be subject to 
as amended by act of Oct. 9, en 87 


1962, Pub. L. 87-777, 76 
Stat. 777, which requires for- 
feiture of retired pay of 
members engaged in selling 
and contracting activities 
with military and other des- 
ignated agencies, not every 
precontract contact with 


Retired Regular Navy offi- 
cers who, as employees of 
corporations doing busi- 
ness with Navy, analyze 
and report on _ legisla- 
tive or executive agency 
programs affecting com- 
pany operations, attend 
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MILITARY PERSONNEL—Con. 
Retired—Continued 
Contracting with Government—Con. 
Prohibited v. other contacts—Con. 


conventions and meetings 
that are also attended by 
Navy representatives and 
have occasional direct con- 
tact with Navy are re- 
garded as engaged in ac- 
tivities of general nature 
which are not for purpose 
of effecting sale to Navy 
so as to be precluded by 10 
U.S.C. 6112(b) from re- 
receiving retired pay... 


Prohibition affecting entire em- 


ployment 

Retired Navy officer who, 
upon being alerted to fact 
that his activities as as- 
sistant manager of retail 
concern in signing bids, 
negotiating and discuss- 
ing terms of contracts 
with Navy Dept. would 
subject him to sales activ- 
ity prohibition in 10 
U.S.C. 6112(b), removed 
himself from any connec- 
tion with bid which was 
then being considered by 
Navy Dept. is regarded as 
having engaged in sales 
activities so as to be pre- 
cluded from receiving re- 
tired pay from date of 
first contract until date 
of final payment on con- 
tract awarded prior to his 
separation from Navy 
contract activities, even 
though during such pe- 
riod not all of his time 
was devoted to Navy sales 
activities and in some 
cases he had only infre- 
quent contacts with Navy. 

When activities of retired 
Regular military officer in 
employ of corporation 
which does business with 
military agencies are con- 
sidered to be within pro- 
visions of 5 U.S.C. 59¢c and 
10 U.S.C. 6112(b), which 
restrict payments from 
U.S. to retired Regular 
officers engaged in selling, 
or contracting or negoti- 
ating to sell, supplies or 
war materials to military 
departments, prohibition 
against payment of retired 
pay, subject to 2-year limi- 


ployment—Continued 
tation of 5 U.S.C. 59c 
where applicable, con- 
tinues during entire 
period of officer’s engage- 
ment in such activities 
and thereafter during 
period covered by any 
contract resulting from 
such activities. 


Public relations activities—al- 


though public relations du- 
ties performed by retired 
Regular Navy officers for 
for corporations doing busi- 
ness with Navy Dept., which 
duties result in sale of em- 
ployer’s products to Navy, 
are selling activities within 
prohibition in 10 U.S.C. 
6112(b) against receipt of 
retired pay, there may be 
public relations duties which 
do not constitute selling; 
therefore, in determination 
of whether public relations 
duties are proscribed by 
statute, each case must be 
considered on individual 


Services v. sales—retired Regu- 


lar officers of uniformed 
services who are employed 
by, represent, manage, or 
have owner’s interest in 
businesses involving repair 
of television sets, sale of 
public utilities and sale of 
meals in restaurants, are re- 
garded as engaged in activi- 
ties of service nature which 
do not constitute selling as 
contemplated by 5 U.S.C. 
59c and 10 U.S.C. 6112(b), 
which prohibit payment of 
retired pay to Regular re- 
tired officers engaged in sell- 
ing, or contracting or nego- 
tiating to sell, supplies or 
war materials to military de- 
partments and, _ therefore, 
payment of retired pay to 
such officers while they are 
engaged in such business 
activities is not precluded_ 


What constitutes selling 


Over-the-counter sales trans- 
actions which result 
when representative of 
military agency goes to 
business concern operated 
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Reemployment—foreign assistance 
programs—reemployment of re- 
tired personnel as experts or 
consultants under Foreign As- 
sistance Act of 1961 is per- 
missible, sec. 626(b) of act, 
22 U.S.C. 2386(b) (Supp. 
III), authorizing exemption of 
retired military officers or 
civilian employees from any 
law limiting their reemploy- 


fied of his retirement, detach- 
ment, and release from active 
duty shortly before his death, his 
release from active duty pursuant 
to par. 13005, Marine Corps 
Personnel Manual, was effected 
on day preceding effective day of 
retirement, which was day of his 
death, and payment of pay‘ and 
allowances subsequent to re- 
lease of member from active duty 
should not have been made_--- 


MILITARY PERSONNEI— Con. Page | MILITARY PERSONNEL—Coan. Page 
Retired—Continued Retired—Continued 
Contracting with Government— Con. ment, or governing simultane- 
What constitutes selling—Con. ous receipt of compensation 
or represented by retired and retired pay or annuities, 
Regular officer of uni- and sec. 626(c), 22 U.S.C. 
formed services as owner 2386(c) (Supp. III), removing 
or employee to purchase retired officers of any of serv- 
item needed in conduct of ices mentioned in Career Com- 
Govt.’s business and which pensation Act of 1949, as 
do not involve any bid, amended, from dual office re- 
proposal or contract, or strictions of 5 U.S.C. 62, how- 
any contract negotiations ever, compensation of such re- 
or liaison activities initi- tired officers is subject to dual 
ated by retired officer do compensation provisions of 5 
not constitute selling Ds SO Riecbiintindehdnmne 296 
within meaning of pro- Status—temporary chief warrant 
scription in 5 U.S.C. 59¢ officer appointed pursuant to 10 
and 10 U.S.C. 6112(b), U.S.C. 3448(c)(2) who was 
against receipt of retired retired while serving in that 
pay by retired Regular capacity, even though retired 
officers engaged in selling pay is not contingent upon con- 
activities with military tinued military status as tem- 
departments___......_ 87 porary officer and is not com- 
While, in determining pensation for current service, 
whether retired officer of holds “office” within meaning 
uniformed services comes of dual office holding prohibi- 
within conflict of interest tion in act of July 31, 1894, 5 
provisions in 5 U.S.C. 59c, U.S.C. 62, his appointment as 
as amended by act of Oct. temporary chief warrant officer 
9, 1962, Pub. L. 87-777, 76 under 10 U.S.C. 3448(c) (2) 
Stat. 777, which requires having granted him same bene- 
forfeiture of retired pay fits as members of Army on ac- 
of members engaged in tive duty without conferring 
selling and contracting rights that relate to period 
activities with military after retirement and after 
and other designated right to retired pay becomes 
agencies, not every pre- fixed; therefore, warrant offi- 
contract contact with cer receiving pay as retired offi- 
Govt. personnel is viewed cer because of military service 
as sales activity, such is subject to restriction in 1894 
contacts generally, either . act in absence of statutory pro- 
direct or indirect, with vision similar to act of Aug. 
officials of military agen- 10, 1956, 5 U.S.C. 30r(d), ex- 
cies by retired officers rep- empting Reserve officers from 
resenting companies that restriction of act............. 553 
sell supplies or war ma- Retired pay. (See Pay, retired) 
terials to agencies should Retirement—effective date—crediting 
be considered within to account of Marine Corps mem- 
statute and Defense Dept. ber of active duty pay and al- 
Directive 5500.7, unless it lowances for day on which he 
is clearly and adequately died was erroneous and payment 
made for that day should be col- 
shown that contact is for lected, snember having bi ti- 
i " g been noti 
another purpose.._.- ~~ 236 
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Service credits. (See Pay, service 
credits) 

Severance pay. (See Pay, sever- 
ance) 

Station allowances. (See Station 
Allowances, military personnel) 
Station defined—member of uni- 
formed services who is assigned 
to permanent duty station (West- 
over Air Force Base) to perform 
investigations in definite area en- 
compassing part of a State (Wwest- 
ern half of Massachusetts) and 
all cities therein and who, while 
traveling in area and receiving 
subsistence allowance, has to pro- 
cure meals is not required to have 
all travel in area regarded as in 
“immediate vicinity” of duty sta- 
tion so as to be precluded under 
par. 6450, JTR, from reimburse- 
ment for meals; however, travel 
to city (Springfield) which is 18 
miles away and takes 38 minutes 
of actual travel time where noon 
meal is procured is not travel 
away from duty station under 37 
U.S.C, 404 and par. 4205-4, JTR, 
and reimbursement for meal is 
not authorized, but allowance for 
meals at other places outside im- 
mediate vicinity of Base is prop- 
er, less prorated reduction from 
subsistence allowance for such 


Status—awaiting orders status pend- 
ing retirement—Coast Guard en- 
listed member who, after detach- 
ment from overseas station in 
awaiting orders status pending 
disability retirement, elected to 
remain in vicinity of overseas sta- 
tion and was charged leave to ex- 
tent available during period prior 
to placement on temporary disa- 
bility retired list is regarded as 
coming under 87 U.S.C. 502(a), 
which authorizes pay and allow- 
ances to members directed to be 
absent from duty during action on 
disability retirement for periods 
longer than days authorized 
leave, so that member is entitled 
to housing and cost-of-living al- 
lowances and special sea and for- 
eign duty pay which he would 
receive at that location even 
though not in duty status 

Submarine duty. (See Pay, sub- 
marine duty) 

Subsistence—per diem. (See Sub- 
sistence, per diem, military per- 
sonnel) 

Subsistence allowance. (See Sub- 
sistence Allowance) 
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Transfer at member’s request 
Waiver of benefits 
Navy enlisted member whose 
change of duty station or- 
ders pending transfer to 
Fleet Reserve and _ subse- 
quent release to inactive 
duty were issued at his re- 
quest, conditioned on accept- 
ance of allowances to cover 
move to home of selection 
and execution of irrevocable 
waiver to future claim for 
travel or transportation ex- 
penses is not entitled to 
travel allowances incident to 
transfer to separation activ- 
ity in area of home of selec- 
tion, as character of orders 
issued at request of and for 
convenience of member was 
permissive rather than direc- 
tive, precluding payment of 
travel allowances subsequent 
to date of waiver to entitle- 
ment to further travel al- 
lowance payments 
Transfer orders issued at re- 
quest of Navy enlisted man 
returning him from overseas 
duty station to separation 
activity in area of home of 
selection pending transfer to 
Fleet Reserve in considera- 
tion of waiver to entitlement 
to other than transportation 
and travel allowances to 
home of selection are not 
competent orders contem- 
plated by sec. 303, Career 
Compensation Act of 1949, 
37 U.S.C. 253, which author- 
ize payment of travel and 
transportation allowances 
upon permanent change of 
station, but rather constitute 
permissive orders in view of 
choice member had up to 
time of departure from his 
overseas duty station, or at 
least until his execution of 
waiver, of complying with 
or rejecting orders; there- 
fore, transfer orders, which 
were not competent orders, 
were effective only as as- 
signment to duty at activity 
of member’s choice... 
Transportation of automobiles. (See 
Transportation, automobiles, mil- 
itary personnel) 
Travel expenses. (See Travel Ex- 
penses, military personnel) 
Uniforms. (See Uniforms,  mili- 
tary personnel) 
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MISCELLANEOUS RECEIPTS 

























































































































































































































































































Fees for services to the public—spe- 
cial account v. miscellaneous re- 
ceipts—training fees from non- 
Government personnel — accept- 
ance of limited number of private 
persons to attend, on fee basis, 
training courses conducted for 
Govt. employee patent examiners 
at Patent Academy is permitted 
on basis that such attendance is 
incidental to necessary and au- 
thorized training of Govt. em- 
ployees and provided that at- 
tendance fees from non-Govt. 
trainees are deposited in Treas- 
ury as miscellaneous receipts.__-_ 


NATIONAL GUARD 
Death or injury—pay and allowances 


due—validity of beneficiary desig- 
nation after discharge—benefici- 
aries designated under act of 
July 12, 1955, by members of Na- 
tional Guard prior to discharge 
for purposes of settlement of un- 
paid pay and allowances remain 
valid designations subsequent 
to discharge, provisions of 32 
U.S.C. 714, governing final set- 
tlement of accounts of deceased 
members of National Guard, be- 
ing similar to 10 U.S.C. 2771, un- 
der which authority settlement 
of pay and allowances due mem- 
bers of uniformed services on date 
of discharge and remaining un- 
paid at time of death may be 
made administratively to benefi- 
ciaries designated by members 
prior to discharge.........-.~- 


Federal or State status—effect of 


retroactive promotion in Re- 
serve—retroactive promotion of 
first lieutenant in Air Force Re- 
serve under 10 U.S.C. 8363(f) to 
grade of captain for period that 
included service in Air National 
Guard of U.S. by reason of Fed- 
eral recognition of Air National 
Guard of State of Washington, 
10 U.S.C. 101(18), 8351(a), was 
ineffective to change status of 
officer as member of Air National 
Guard of U.S. and he may not be 
paid difference in pay and allow- 
ances between two grades for 
that period of service, and officer 
not having been promoted to 
grade of captain in Washington 
Air National Guard by Gover- 
nor under 10 U.S.C. 8379, and not 
having been recognized as cap- 
tain in Air National Guard of 
U.S., his Air Force Reserve pro- 
motion did not affect right to 
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General 


pay for training assemblies at- 
tended as member of State Air 
Matiotel GewiOicce<ccuasucwsa 


NATIONAL LABOR RELA- 


TIONS BOARD 

Counsel’s appointment— 
fixed statutory term of office of 
Presidential appointee in accord- 
ance with rule of accounting offi- 
cers commences when Presiden- 
tial commission is signed after 
confirmation of nomination by 
Senate, and fact that appointee 
does not enter upon duty until 
later date and that incumbent re- 
mains in position is immaterial ; 
therefore, 4-year term of General 
Counsel, National Labor Rela- 
tions Board, fixed by sec. 3(d), 
Labor-Management Relations Act, 
29 U.S.C. 153(d), became effec- 
tive May 14, 1959, date President 
signed commission following Sen- 
ate confirmation, and not June 
29, 1959, date he entered on duty, 
and issuance of Presidential com- 
mission being tantamount to ac- 
cepting resignation of incumbent, 
his continued services were in de 
facto status, and official acts per- 
formed while serving in that 
status were as valid as though 
he were officer de jure_......... 


OFFICERS AND EMPLOYEES 
Compensation. 


(See Compensa- 


tion) 


Death or injury 


Compensation to designated bene- 
ficiaries. (See Decedents’ Es- 
tates, compensation, benefici- 
ary designation) 

Preparation of remains—allow- 
able cost of preparation of re- 
mains of employees stationed 
in Alaska or Hawaii who 
died while traveling on official 
business is governed by Part 
Ill, EB.O. No. 8557, dated 
Sept. 30, 1940, as ‘amended, 
issued pursuant to 5 U.S.C. 
103a, which specifies no lim- 
itation on costs when employ- 
ees die while traveling on 
official business outside con- 
tinental limits of U.S., rather 
than Part II imposing $150 
limitation on allowable cost 
for preparing remains when 
employees die within conti- 
nental limits of U.S., no 
amendment having been made 
after admission of Alaska and 
Hawaii into Union to defini- 
tion “Continental United 
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OFFICERS AND EMPLOYEES— 
Continued 
Death or injury—Continued 
States” as meaning 48 States 
and Dist. of Columbia which 
is contained in Executive 


De facto—criteria—wage board em- 
ployees who, after downgrading 
action and transfer of work from 
Public Health Service to Bur. of 
Indian Affairs, received saved 
salary benefits due to erroneous 
interpretation of administrative 
regulations concerning salary re- 
tention may not be regarded as 
in de facto status during period 
they received overpayments in 
absence of saved salary statute 
of general application to wage 
board employees similar to sec. 
507, Classification Act of 1949, 
5 U.S.C. 1107, applicable to clas- 
sified employees, and, therefore, 
waiver of recovery of overpay- 
ments may not be authorized_-- 

Experts and consultants. (See Ex- 
perts and Consultants) 

Foreign service. (See Foreign Serv- 
ice) 

Health insurance—nondependent hus- 
band determinations—action by 
agency retroactively changing 
female employee’s health benefit 
plan for herself gnd family 
(Code 202) to plan for female 
employee with nondependent 
husband (Code 203) on basis that 
husband who had deserted her 
before she enrolled in plan was 
required to be considered as mem- 
ber of family for purposes of 
Federal Employees Health Ben- 
efits Act of 1959, 5 U.S.C. 3001 
note, was proper; therefore, ad- 
ditional amount Govt. is required 
to contribute for plan for self 
Yand family by female employee 
with nondependent husband 
(Code 203) must be regarded as 
erroneous payment on employee's 
behalf and she is obligated to 
refund overpayment 

Holding two offices. (See Compen- 
sation, double, holding two 
offices) 

Hours of work—forty-hour week—de- 
fined—although in determining 
overtime work for wage board 
employees under sec. 23 of act 
of Mar. 28, 1934, as amended by 
sec. 201 of Work Hours Act of 
1962, 5 U.S.C. 673c, calendar 
day should, whenever adminis- 
tratively feasible, be defined as 


Page| OFFICERS AND EMPLOYEES— 


Continued 
from midnight to midnight and 
calendar week as Sunday through 
Saturday, to avoid problems in- 
volving employees with uncom- 
mon tours of duty, 24-hour pe- 
riod may be treated as day and 
any consecutive 7-day period 
may be treated as week 

Household e ff e c t s—transportation. 
(See Transportation, household 
effects) 

Leaves of absence. (See Leaves of 
Absence) 

Life insurance—salary computation— 
overtime effect—wage board em- 
ployees who have 40-hour work- 
week but uncommon daily tours 
of duty (for example, four 10- 
hour days) and who receive over- 
time pay for work in excess of 
8 hours a day pursuant to sec. 
23 of act of Mar. 28, 1934, as 
amended by sec. 201 of Work 
Hours Act of 1962, 5 U.S.C. 
673c, may have only basic hourly 
wage rate, excluding additional 
half-pay, considered for retire- 
ment deductions and for deter- 
mining amount of group life in- 
surance to which employees are 
entitled, there being no indica- 
tion in legislative history of 1962 
act to change basic 40-hour 
workweek concept established un- 
der other laws 

Medical treatment. (See Medical 
Treatment, officers and em- 
ployees) 

Overseas 
Foreign differentials and overseas 

allowances. (See Foreign Dif- 
ferentials and Overseas Allow- 
ances) 

Household effects. (See Trans- 
portation, household effects, 
overseas employees) 

Overtime. (See Compensation, over- 
time) 

Parking fees—privately owned vehi- 
cles. (See Fees, parking, pri- 
vately owned vehicles) 

Per diem. (See Subsistence per 
diem) 

Personal furnishings. (See Cloth- 
ing and Personal Furnishings, 
special clothing equipment) 

Reemployment or  reinstatement— 
Civil Service retirees as experts 
and consultants. (See Experts 
and Consultants, reemployed 
Civil Service retirees) 

Retirement. (See Retirement, civil- 
jan) 
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OFFICERS AND EMPLOYEES— 
Continued 
Training—private persons—accept- 
ance of limited number of pri- 
vate persons to attend, on fee 
basis, training courses conducted 
for Govt. employee patent exam- 
iners at Patent Academy is per- 
mitted on basis that such attend- 
ance is incidental to necessary 
and authorized training of Govt. 
employees and provided that at- 
tendance fees from non-Govt. ference between pay re- 
trainees are deposited in Treas- ceived under Classifica- 
ury as miscellaneous receipts... 673 tion Act grades and 
Travel expenses. (See Travel Ex- greater pay they would 
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Page| OFFICERS AND EMPLOYEES— Pag’ 
Continued 

Wage board—Continued 

Conversion to classified 
tions— Continued 

Reconversion—Continued 

with veterans preference 

who had been administra- 

tively restored to their 

wage board grades and 

pay on basis of successful 

appeal, are entitled to dif- 


posi- 





penses) have received under wage 
Wage board board system but for ad- 
Conversion to classified positions ministrative error-__-.~- 164 
Reconversion ORDERS 
Administrative action chang- Amendment 
ing positions from wage Permissive orders—effect—Navy 


board system of pay to 
Classification Act grades 
without concurrence of 
Civil Service Commission 
and notwithstanding Com- 
mission under sec. 203 of 
Classification Act of 1949, 
5 U.S.C. 1081, had for 
years considered positions 
excluded from act pur- 
suant to sec. 202(7), 5 
U.8.C. 1082(7), which 
concerns prevailing rate 
employees in trades, 
crafts, etc. (wage board 
employees) was without 
force and effect and did 
not vitiate right of em- 
ployees conferred by sec. 
202(7) to be paid under 
wage board system ; there- 
fore, loss of pay to em- 
ployees because of erro- 
neous change of wage 
board positions to Classi- 
fication Act system may 
be adjusted retroactively 
if no change of duties but 
only lawful rate of pay 
for duties actually per- 
formed was involved__... 
Upon retroactive restora- 
tion to wage board grades 
and pay by Civil Service 
Commission, veterans 
preference employees, who 
under sec, 14 of Veterans 
Preference Act of 1944 
had successfully appealed 
administrative conversion 
of their positions from 
wage board system of pay 
to Classification Act sys- 
tem, because of loss of 


pay, as well as employees 


164 


Prospective ov. 


member transferred at his re- 
quest, for his convenience, at 
no cost to Govt. to ship which 
is deployed before he is re- 
quired to report aboard, who 
when his services are requested 
by ship’s commanding officer 
is directed under endorse- 
ment to his permissive orders 
to travel to join ship is en- 
titled to mileage allowance, 
travel constituting  entitle- 
ment to permanent change of 
station allowance contemplated 
by par. 4150, Joint Travel 
Regs., under permissive orders 
modified for convenience of 
Govt., and member having 
traveled beyond place desig- 
nated in original orders on 
public business, expenses of 
travel are obligation of Govt. 
and he may be paid mileage 
allowance and credited for 
leave charged for travel time— 
retroactive—first 
lieutenant of Air Force Reserve 
who while on extended active 
duty is promoted as Reserve 
officer to grade of captain 
under authority of 10 U.S.C. 
8360 and 8366, and subsequent 
orders purport to retroactively 
change active duty orders to 
show grade as of effective date 
of those orders as that of 
captain instead of first lieu- 
tenant is only entitled to pay 
and allowances of higher grade 
prospectively from date of 
amendatory orders, notwith- 
standing that sec. 8363(f) pro- 
vides that Reserve officer on 
extended active duty may be 


promoted to higher Reserve 


628 
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ORDERS— Continued 
Amendment—Continued 


Page | ORDERS— Continued 
Effective date— Continued 


grade before, on, or after date 
of order, sec. 8380(a) continu- 
ing pay and allowances of such 
officer at lower grade unless 
ordered to serve on active duty 
in higher Reserve grade or 
temporarily promoted to higher 
grade; however, although 
amendatory orders purporting 
to change officer’s active duty 
orders to refer to him as cap- 
tain are not retroactively effec- 
tive to create right to pay and 
allowances of higher grade, 
they are prospectively effec- 


Effective date 


Leave delay, en route to new sta- 
tion 
Marriage—Marine Corps officer 
detached from overseas sta- 
tion from which dependents 
were restricted and as- 
signed, without temporary 
duty en route, to permanent 
station in U.S. under orders 
authorizing 80 days’ delay, 
plus travel time, amended at 
time of reporting at debarka- 
tion point to authorize addi- 
tional delay, who is married 
before new reporting time 
authorized, is entitled under 
par. 7060-2, Joint Travel 
Regs., to transportation of 
dependent from place of mar- 
riage to new station, not to 
exceed constructive cost to 
Govt. had _ transportation 
been provided from old to 
new station, restricted status 
of old station not limiting 
entitlement, and reporting at 
debarkation point being 
viewed as temporary duty 
in accordance with par. 
5015.1d, Marine Corps Per- 
sonnel Manual, effective date 
of member's orders for trans- 
portation of dependent is for 
determination pursuant to 
par. 3003-1b2 of regula- 
tions; therefore, additional 
time allowed for reporting 
extending beyond marriage 
date, member is entitled to 
transportation of dependent 
acquired before effective date 
of permanent change of sta- 
tion orders 
Navy officer married while on 
authorized leave who travel- 
ing by privately owned ve- 
hicle, under orders directing 
him to report to ship with- 
out specifying reporting 
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date or mode of transporta- 
tion to be used, reports to 
new permanent duty station 
prior to expiration of leave 
and authorized travel time 
may be paid monetary allow- 
ance in lieu of transporta- 
tion for travel of wife, de- 
termination of effective date 
of travel orders under par. 
3003-1b, Joint Travel Regs., 
being on basis of actual com- 
mercial carrier (rail) sched- 
ules rather than in accord- 
ance with Navy Travel In- 
structions providing that 
travel time by privately 
owned automobile in excess 
of authorized travel by com- 
mon carrier will be added to 
date of detachment, and of- 
ficer having been married on 
date he was required to com- 
mence travel in order to 
reach destination on date he 
reported, had dependent on 
effective date of orders 
within meaning of par. 
7060-2 and is entitled to re- 
imbursement for cost of de- 
pendent’s travel 
Notice—Navy members who are 
assigned to ship based fleet 
activity mobile units when 
they receive notice that home 
port of vessel is changed but 
who do not move dependents 
to new station until sometime 
after effective date in notice be- 
cause unit is deployed overseas 
at the time, nevertheless, must 
have statutory designation of 
home port of vessel as mem- 
bers’ permanent station in sec. 
303(c), Career Compensation 
Act of 1949, 37 U.S.C. 253(c), 
applied so that effective date 
in orders directing change of 
home base of vessel is date for 
determining members’ depend- 
ents who are entitled to 
transportation at Govt. ex- 
pense rather than constructive 
date on which unit actually 
moved to new base 


Transfers requested 


Permissive v. directive orders 


Navy enlisted member whose 
change of duty station orders 
pending transfer to Fleet 
Reserve and subsequent re- 
lease to inactive duty were 
issued at his request, con- 
ditioned on acceptance of 
allowances to cover move 


to home of selection and 
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ORDERS— Continued 


Transfers requested—Continued 

Permissive v. directive orders— Con. 
execution of irrevocable 
waiver to future claim for 
travel or transportation ex- 
penses is not entitled to 
travel allowances incident 
to transfer to separation ac- 
tivity in area of home of se- 
lection, as character of 
orders issued at request of 
and for conveniente of mem- 
ber was permissive rather 
than directive, precluding 
payment of travel allowances 
subsequent to date of waiver 
to entitlement to further 
travel allowance payments. 
Transfer orders issued at re- 
quest of Navy enlisted man 
returning him from over- 
seas duty station to separa- 
tion activity in area of home 
of selection pending transfer 
to Fleet Reserve in consid- 
eration of waiver to entitle- 
ment to other than transpor- 
tation and travel allowances 
to home of selection are not 
competent orders contem- 
plated by sec. 303, Career 
Compensation Act of 1949, 
37 U.S.C. 253, which author- 
ize payment of travel and 
transportation allowances 
upon permanent change of 
station, but rather consti- 
tute permissive orders in 
view of choice member had 
up to time of departure from 
his overseas duty station, or 
at least until his execution 
of waiver, of complying with 
or rejecting orders; there- 
fore, transfer orders, which 
were not competent orders, 
were effective only as as- 
signment to duty at activity 

of member’s choice 


PANAMA CANAL 


Medical and educational services— 
reimbursement—agency _responsi- 
bility—costs unrecovered from em- 
ployees—unrecovered costs, over 
and above those chargeable to 
individual, for hospital and med- 
ical services furnished Federal 
employees and dependents lo- 
eated in Canal Zone or contigu- 
ous areas, including local em- 
ployees in absence of statutory 
prohibition, pursuant to sec, 105 
of Civil Functions Appropria- 
tions Act, 1954, as amended, are 
allocable by Canal Zone Govern- 
ment to employing agencies with- 
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187 


out authority or approval of 
agencies, with exception of serv- 
ices furnished employees sta- 
tioned in Republic of Panama, 
sec. 105 shifting burden of un- 
recovered costs from Canal Zone 
Government to using agencies for 
those employees whose presence 
in Canal Zone, or Republic of 
Panama is related to official ac- 
tivities of agencies, and hospital 
and medical costs to employees 
being limited to charges estab- 
lished by Canal Zone Government, 
contributions by departments or 
agencies may not be recovered 
from employees or their de- 
pendents 


PAY 
Active duty—release, etc.—effective 


day—crediting .o account of Ma- 
rine Corps member of active duty 
pay and allowances for day on 
which he died was erroneous and 
payment made for that day 
should be collected, member hav- 
ing been notified of his retire- 
ment, detachment, and release 
from active duty shortly before 
his death, his release from active 
duty pursuant to par. 13005, 
Marine Corps Personnel Manual, 
was effected on day preceding 
effective day of retirement, which 


was day of his death, and pay- 
ment of pay and allowances sub- 
sequent to release of member 
from active duty should not have 


Foreign duty—awaiting orders 
status pending retirement— 
Coast Guard enlisted member 
who, after detachment from 
overseas station in awaiting 
orders status pending disabil- 
ity retirement, elected to re- 
main in vicinity of overseas 
station and was charged leave 
to extent available during pe- 
riod prior to placement on 
temporary disability retired 
list is regarded as coming un- 
der 87 U.S.C. 502(a), which 
authorizes pay and allowances 
to members directed to be ab- 
sent from duty during action 
disability retirement for pe- 
riods longer than days of au- 
thorized leave, so that member 
is entitled to housing and cost- 
of-living allowances and spe- 
cial sea and foreign duty pay 
which he would receive at that 
location even though not in 
duty status 





PAY—Continued 
Additional—Continued 
From sources other than United 


States—statutory prohibition— 
details to international organiza- 
tions, ete.—members of Armed 
Forces detailed to United Na- 
tions under sec. 7 of United 
Nations Participation Act of 
1945, as amended, are not pro- 
hibited by section 625(h) of 
Pub. L. 87-195 (22 U.S.C. 
2385(h)), restricting accépt- 
ance of compensation or other 
benefits from foreigr. countries, 
from accepting directly from 
United Nations an allowance to 
extent of difference between 
station allowances prescribed 
for members on permanent 
duty in area to which they are 
detailed and amount received 
from United Nations as mis- 
sion subsistence allowance, re- 
striction applying only to U.S. 
personnel performing func- 
tions under Pub. L. 87-195 and 
not affecting sec. 7 of United 
Nations Participation Act of 
1945, also, detail to United 
Nations is not considered de- 
tail to foreign country within 
contemplation of restriction ; 
therefore, detailed Armed 
Forces personnel may accept 
allowance directly from United 
ROGER... ccnnnnsnestameiinen 
Sea duty—vessel repair, etc., peri- 
ods—sea duty pay to Navy en- 
listed crew members of sub- 
marines during 150-day period 
submarines are undergoing al- 
terations and repairs, and 
berthing and messing facilities 
abroad crafts are inoperative 
but available nearby, may not 
be paid on basis that due to 
peculiarities of construction, 
Submarine overhauls present 
entirely different problems 
than those considered in 40 
Comp. Gen. 618, departure 
ftom the construction of term 
“temporarily” as used in sec. 
2(a)(1) (il) of B.O. No. 10821 
to mean period not in excess 
of 90 days being unwarranted, 
as period of time during which 
facilities are temporarily out 
of operation within meaning 
of Executive order should not 
vary on basis of type vessel 
involved, and, also, extent of 
term should be same for all 
members whether assigned to 
vessels or submarines_......-. 
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Cancellation of indebtedness— 
court-martial forfeitures of 
pay and allowances imposed 
on Armed Forces members 
which were reduced by 
amounts due Govt. before 
transfer to Soldiers’ Home 
Permanent Fund, pursuant 
to 24 U.S.C. 44, need not be 
adjusted when debt is un- 
collectible, canceled, or col- 
lection waived, absent stat- 
utory requirement that any 
advantage accrue to Fund; 
however, same principle does 
not apply to erroneous pay- 
ments and, therefore, erro- 
neous payments of Class Q 
allotments under Dependents 
Assistance Act of 1950, al- 
though subsequently waived, 
are for adjustment... __-_- 

Execution—status of indebted- 
ness — requirement that 
items of indebtedness due 
Govt. by members of Armed 
Forces should be reimbursed 
to Govt. by making deduc- 
tions of amount of indebted- 
ness from forfeitures of pay 
and allowances or fines im- 
posed by courts-martial sen- 
tences before transfer of for- 
feitures or fines to Soldier's 
Home Permanent Fund, pur- 
suant to 24 U.S.C. 44, for 
support of Home, has no ap- 
plication to any indebted- 
ness which accrues or is 
incurred after courts-martial 
forfeiture has been executed, 
thereby avoiding delay in 
transferring amounts of for- 
feitures or fines to Fund, 
which in some instances 
might defeat purpose of stat- 
ute, and deductions of 
amounts due for reimburse- 
ment of Govt. which are re- 
quired to be made from for- 
feitures or fines applies as 
well to indebtedness due 
Govt. instrumentality, and 
to advances of pay or travel 
expenses or allowances, but 
does not apply to income tax 
liability, payment of which 
does not constitute “reim- 
bursement of Government’. 

Two or more sentences—defer- 
ment of execution of for- 
feiture of pay provisions of 
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PAY—Continued 
Courts-martial sentences—Continued 





Forfeitures—Continued 
second court-martial sen- 
tence until expiration of 
forfeiture provisions of pre- 
vious court-martial sentence 
may be approved by conven- 
ing authority under Art. 
71(d) of Uniform Code of 
Military Justice, 10 U.S.C. 
871(d), in absence of statu- 
tory requirement that two 
or more sentences of for- 
feiture of pay and allow- 
ances run concurrently and, 
although deferment is not 
for probationary purposes 
within meaning of U.S. v. 
May, 10 USCMA 358, 27 
CMR 482, and U.S. v. Cecil, 
10 USCMA 371, 27 CMR 
445, in view of Art. 57(a) 
of Code, 10 U.S.C. 857(a), 
providing for application of 
forfeiture of pay or allow- 
ances on “or after” date of 
approval of court-martial 
sentence, convening author- 
ity may direct that second 
forfeiture sentence apply 
when currently existing sen- 
tence has been fully exe- 
cuted, however, he may not 
direct interruption of pre- 
vious sentence of forfeiture 
until new sentence has been 
eS 
Unliquidated portion—unliqui- 
dated portion of forfeiture 
of pay and allowances im- 
posed by courts-martial sen- 
tence, member’s total statu- 
tory pay and allowances be- 
fore forfeiture having been 
applied to charges against 
him and excess over charges 
transferred to Soldiers’ 
Home Permanent Fund, pur- 
suant to 24 U.S.C. 44, re- 
mains in pay appropriation 
until indebtedness is liqui- 
dated, and as member's 
statutory pay is reduced by 
amount of forfeiture it is un- 
available to liquidate in- 
debtedness, which is neither 
increased nor decreased by 
retention of forfeiture in ap- 
propriation until indebted- 
ness is liquidated, nor by re- 
leasing to Fund only those 
amounts of forfeiture which 
are “over and above” 
amount of indebtedness, and, 
therefore, balance of for- 
feiture due should be col- 
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Disability retired pay. 


Courts-martial sentences— Continued 


Forfeitures—Continued 
lected from member and 
amount credited to Soldiers’ 
Home Permanent Fund_-.-- 
(See Pay, 
retired, disability) 


Drill—training assemblies—effect of 


retroactive promotion in Reserve— 
retroactive promotion of first 
lieutenant in Air Force Reserve 
under 10 U.S.C. 8363(f) to grade 
of captain for period that in- 
cluded service in Air National 
Guard of U.S. by reason of Fed- 
eral recognition of Air National 
Guard of State of Washington, 
10 U.S.C. 101(18), 8351(a), was 
ineffective to change status of 
officer as member of Air National 
Guard of U.S. and he may not 
be paid difference in pay and al- 
lowances between two grades for 
that period of service, and offi- 
cer not having been promoted to 
grade of captain in Washington 
Air National Guard by Governor 
under 10 U.S.C. 8379, and not 
having been recognized as captain 
in Air National Guard of U.S., his 
Air Force Reserve promotion did 
not affect right to pay for train- 
ing assemblies attended as mem- 
ber of State Air National Guard 
Promotions 
Effective date—reservists—while on 
extended active duty—first lieu- 
tenant of Air Force Reserve 
who while on extended active 
duty is promoted as Reserve 
officer to grade of captain 
under authority of 10 U.S.C. 
8360 and 8366, and subsequent 
orders purport to retroactively 
change active duty orders to 
show grade as of effective date 
of those orders as that of cap- 
tain instead of first lieutenant 
is only entitled to pay and al- 
lowances of higher grade pro- 
spectively from date of amen- 
datory orders, notwithstand- 
ing that sec. 8363(f) provides 
that Reserve officer on ex- 
tended active duty may be pro- 
moted to higher Reserve grade 
before, on, or after date of 
order, sec. 8380(a) continuing 
pay and allowances of such 
officer at lower grade unless 
ordered to serve on active duty 
in higher Reserve grade or 
temporarily promoted to higher 
grade; however, although 
amendatory orders purporting 
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PAY—Continued Page | PAY—Continucd Page 
Promotions— Continued Readjustment payment to reservists 


to change officer’s active duty 
orders to refer to him as cap- 
tain are not. retroactively 
eflective to create right to pay 
and allowances of higher grade, 
they are prospectively effec- 


More than one readjustment pay- 
ment—requirement that re- 
adjustment payments. to 
members of Reserve compo- 
nents involuntarily released 


on involuntary release— Con. 
Amount payable—Continued 
from active duty exclude any 
prior period for which re- 
adjustment pay was received 
“under any other provision 


Advancement on retired list—en- 
listed members advanced to offi- 
cer grade—permanent ov. tempo- 
rary grade—retired Regular 
Army enlisted man who is 


CD inten eed nsdn 445 of law” added to sec. 265(a) 
Temporary—saved pay—items for of Armed Forces Reserve Act 
inclusion or exclusion—Navy of 1952 by act of June 28, 
chief warrant officer who, when 1962, does not change sec. 
given temporary appointment 265(f); therefore, under 
as Heutenant, was occupying provisions of sec. 265(f) 
public quarters so that monthly period covered by earlier re- 
take home pay, without quar- adjustment payment under 
ters allowance, is greater than sec. 265(a), whether that 
pay and allowances of tempo- payment was made prior to 
rary grade is entitled to have or subsequent to 1962 
actual conditions of service amendatory act, must be de- 
considered in determining ducted in making second re- 
amount of total compensation adjustment payment, unless 
under savings provisions 10 amount of earlier payment is 
U.S.C. 5596(f) as well as under refunded prior to second re- 
temporary appointment, and, adjustment payment_____-- 242 
therefore, he may continue to Retired 
receive greater take-home pay Active duty—higher grade tempo- 
under permanent grade until rary appointment—Regular and 
such time as public quarters are Reserve service—enlisted Ma- 
no longer available and it is to rine Corps member retired as 
his advantage to elect pay and reservist who immediately 
allowances of lieutenant____~- 750 prior to discharge from Regu- 
Readjustment payment to reservists lar Corps satisfactorily served 
on involuntary release under temporary appointment 
Amount payable in grade of warrant officer 
Exclusion of service for which (W-1), and who subsequent to 
severance, etc., pay received— discharge from Marine Corps 
in computation of readjust- Reserve, following period of 
ment pay provided for mem- active duty as enlisted member, 
bers of Reserve components is placed on Naval Reserve Re- 
who are involuntarily re- tired List in accordance with 
leased from active duty under 10 U.S.C. 6327, is entitled to 
sec. 256(a) of Armed Forces retired pay computed under 10 
Reserve Act of 1952 (50 U.S.C. 6151, based on rank of 
U.S.C. 1016(a)) as amended warrant officer (W-1), benefits 
by act of June 28, 1962, all of sec. 6151 applying to both 
prior periods of service for regulars and reservists of Navy 
which member received sev- and Marine Corps, and fact 
erance pay, separation pay, that such service was in Navy 
or release from active duty and Marine Corps is immate- 
pay must be excluded, legis- rial, all pertinent service of 
lative history of 1962 amend- member having been under 
atory act, which substituted jurisdiction of Secretary of 
term “readjustment pay” for Navy ; therefore, upon determi- 
term “severance pay” evi- nation by Secretary that char- 
dencing synonymity of terms acter of member’s service un- 
and intent to preclude in der temporary appointment 
computation of readjustment was satisfactory, retired pay 
pay counting of any type of based on higher rank may be 
severance pay, separation paid to member from date of 
pay, or release from active oun t 244 
Oe SEK. -ccnnbensiennee 242 CCE. wenn cnn nena n enna 
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advanced on retired list to 
grade of captain, grade he held 
on active duty under appoint- 
ment in Officers’ Reserve Corps 
which was permanent rather 
than temporary appointment, 
may not have advancement to 
permanent grade regarded as 
coming under sec. 203(e), 
Army and Air Force Vitaliza- 
tion and Retirement Equaliza- 
tion Act of 1948, now 10 U.S.C. 
8964, which authorizes ad- 
vancement of retired enlisted 
men to highest temporary grade 
in which they served on active 
duty, since act of 1948 indi- 
cates that Congress was cogni- 
zant of fact that members could 
serve on active duty in higher 
permanent as well as higher 
temporary rank so that there 
is no basis for concluding that 
words “or permanent” were in- 
advertently omitted from sec. 
203 and since in Grayson v. 
U.S., 187 Ct. Cl. 779, entitle- 
ment to increased retired pay 
was based on service in higher 
temporary grade, it is not basis 
for advancing member to per- 
manent grade 
Annuity elections for dependents 
Annulment of widow’s remar- 
riage—annulment of second 
marriage does not revive en- 
titlement to annuity pay- 
ments under provisions of 
Uniformed Services Contin- 
gency Option Act, approved 
Aug. 8, 1953 (now Retired 
Serviceman’s Family Protec- 
tion Plan, 10 U.S.C. 1431- 
1446), which were termi- 
nated when second marriage 
was entered into, in absence 
of legislation authorizing re- 
instatement of annuity, and 
in view of conflicting court 
decisions concerning effect of 
annulment of second mar- 
riage on revival of termi- 
nated benefits 
Overpayments 
Erroneous annuity deduc- 
tions—in recomputing in- 
creased cost of survivor- 
ship annuity election and 
annuity benefits payable 
to widow under Uni- 
formed Services Contin- 
gency Option Act of 1953 
(10 U.S.C. 1431-1446), 
election of options form 


Annuity elections for dependents— 
Continued 
Overpayments— Continued 
showing later date of birth 
than conflicting dates in 
member’s military record, 
primary evidence of pub- 
lie records being lacking to 
establish true date of 
birth, secondary evidence 
of military records is ac- 
ceptable, and date fur- 
nished at time of first en- 
listment being most reli- 
able it should be used to 
establish overpayment of 
retired pay to member, and 
until indebtedness for 
overpayment, plus inter- 
est, has been liquidated, 
annuity payments may not 
be made to widow, waiver 
authority in 10 U.S.C. 
1442 having no applica- 
tion, annuity payments to 
widow having been with- 
held pending determina- 
tion of proper amount pay- 
SED si senoas rank seiattinteamanemes sensing 
Recovery—widow of deceased 
member of uniformed serv- 
ices who obtained correc- 
tion of records for entitle- 
ment to additional survi- 
vorship annuity benefits 
under second election 
which was canceled when 
original election on behalf 
of widow and child was ad- 
ministratively reinstated 
may not have general rule 
which precludes impair- 
ment of vested rights ap- 
plied so as to retain bene- 
fits of original election 
and also have records cor- 
rected to obtain benefits 
of second election; there- 
fore, recovery of annuity 
overpayments resulting 
from records correction 
may not be waived under 
10 U.S.C. 1442 and liqui- 
dation of debt is required_ 
Pay changes—member of uni- 
formed services who, after 
qualifying for retirement 
under 10 U.S.C. 13381, con- 
tinues on active duty and 
pays monthly cost of sur- 
vivor annuity elected for his 
wife until placement on dis- 
ability retired list must have 
terms of survivor annuity 





INDEX DIGEST 


PAY—Continued Page | PAY—Continued 
Retired— Continued Retired—Continued 
Annuity elections for dependents— Annuity elections for dependents— 
Continued Continued 


purchase contract under 10 
U.S.C. 1436 regarded as fixed 
at time he first became en- 
titled to retired pay under 
10 U.S.C. 1331 and in- 
creased retirement benefits 
accruing upon release from 
active duty for disability do 
not change original annuity 
computation; therefore, re- 
computation of annuity at 
time of placement on disabil- 
ity retired list is not author- 
ized and collection of cost of 
annuity during time member 
was retained on active duty 
was proper 

Remarriage after retirement— 
remarriage of member of uni- 
formed services after retire- 
ment to his former wife who 
lost her right to survivor an- 
nuity elected for her under 
Retired Serviceman’s Family 
Protection Plan upon their 
divorce after member’s re- 
tirement does not revive any 
right to annuity, even though 
retired pay deductions con- 
tinued after divorce because 
member had not elected op- 
tion to have deductions 
stopped when he no longer 
had wife; therefore, wife 
must be regarded as any 
other dependent acquired 
after retirement and ineligi- 
ble for annuity as widow of 
member upon his death____ 

Termination—by operation of 
law—notwithstanding valid- 
ity of annuity elected for his 
child by Coast Guard officer 
under 10 U.S.C. 1434(a) (2) 
of Retired Serviceman’s 
Family Protection Plan, an- 
nuity may not be paid to or 
on behalf of child, see. 1446 
restricting participation in 
plan by beneficiaries of mem- 
bers who are retired for 
physical disability before 
completing 18 years of serv- 
ice for basic pay purposes, 
and who die of service-con- 
nected disability, and fact 
that 38 U.S.C. Ch. 13, does 
not provide for direct pay- 
ment of dependency and in- 
demnity compensation to or 
on behalf of child, officer’s 


widow surviving, does not 
provide basis for payment of 
annuity, in view of provision 
in 88 U.S.C. 8107 for appor- 
tionment of Ch. 13 benefits 
between widow and child___ 


Time for election—delayed im- 


plementation of election—an- 
nuity deductions for cost of 
election under Retired Serv- 
iceman’s Family Protection 
Plan from retired pay of 
Army officer in retired status 
on Nov. 1, 1953, on basis 
of administrative determina- 
tion made 8 years after 
member's electidn of Option 
II at one-half reduced re- 
tired pay, combined with 
Option IV to provide an- 
nuity for surviving eligible 
ehildren under Uniformed 
Services Contingency Option 
Act of 1953, prior to Apr. 30, 
1954 expiration date, are 
for refund to member in ab- 
sence of primary evidence of 
timely receipt of election 
form and conflicting second- 
ary evidence not having 
proved mailing of election 
form prior to Apr. 30, 1954 
midnight deadline, coupled 
with failure of administra- 
tive office to make annuity 
deductions until 1962, sup- 
ports conclusion that receipt 
of annuity election applica- 
tion was administratively 
considered in 1954 as not 
being timely 


Validity—although member of 


Armed Forces who exercises 
his right under 10 U.S.C. 
1431 of Retired Service- 
man’s Family Protection 
Plan to receive reduced re- 
tired pay is not precluded 
by sec. 1446(a) from mak- 
ing valid election to provide 
annuity for dependent under 
sec. 1434(a), upon his death 
from service-connected dis- 
ability, payment of annuity 
may not be made to bene- 
ficilary in view of restriction 
in sec, 1446 that when mem- 
ber has been retired for 
physical disability before 
completing 18 years of serv- 
ice for basic pay purposes, 
and his beneficiaries are 
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Continued 
eligible for service-connected 
disability benefits of 38 
U.S.C. Ch. 11, death com- 
pensation, or Ch. 13, de- 
pendency and indemnity 
compensation, valid election 
eb TNO c renninecin 


Concurrent military retired and 


civilian service pay. (See Com- 
pensation, double, concurrent 
military retired and civilian 
service pay) 


Disability 


Disability determination subse- 
quent to release—statute of 
limitation—although officer 
retired under age and serv- 
fee requirements of Title 
III, Army and Air Force 
Vitalization and Retirement 
Equalization Act of 1948, 
attained retired status under 
act of Apr. 8, 1939, 10 
U.S.C. 452 (1952 Ed.) upon 
correction of military rec- 
ords subsequent to judgment 
awarding him disability re- 
tired pay, administrative 
payments of disability re- 
tired pay for period between 
judgment and record correc- 
tion, during which time offi- 
cer remained member retired 
under 1948 act, were im- 
proper; however, correction 
of officer’s records to give 
him retired status under 
1939 act in effect validated 
improper payments, and run- 
ning of 10-year limitation 
period of Oct. 9, 1940 act 
during which claim could be 
filed beginning on date of 
record correction, there is 
no statutory bar to payment 
of disability retired pay un- 
der 1939 act for period prior 
to judgment and included in 
record correction. 41 Comp. 
Gen. 283, and B-143217, 
Feb. 19, 1962, modified___- 

Disability retirement prior to 
promotion recommendation— 
Army Reserve officer whose 
name appeared on list of 
majors eligible to be consid- 
ered for temporary promo- 
tion to lieutenant colonel 
under sec. 515(c) of Officer 
Personnel Act of 1947 but 
whose physical disability re- 
tirement was ordered 1 

day after selection board 
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Retired—Continued 
Disability—Continued 


met is not entitled to retired 
pay computed on active duty 
pay of higher grade on basis 
that he was “officer on a 
recommended list for pro- 
motion” within meaning of 
sec. 507(a)(7) of act as in- 
terpreted in Kratz v. U.S., 
Ct. Cl. No. 347-59, and 
Willis v. U.S8., Ct. Cl. No. 
255-60, decided Mar. 7, 
1962, selection board hav- 
ing taken no action to place 
officer’s mame on recom- 
mended list for promotion 
prior to his disability re- 
tirement as required by sec. 
507(a)(7), and subsequent 
orders purporting to an- 
nounce temporary promotion 
having no effect to increase 
officer’s retired pay, whether 
or not orders are revoked... 


Name on promotion list 


While holding in Kratz v. 
U.S., Ct. Cl. No. 347-59, 
and Willis v. U.S., Ct. Cl. 
No. 255-60, decided Mar. 
7, 1962, that provisions 
of sec, 507(a)(7), Officer 
Personnel Act of 1947 an- 
thorizing retirement of 
officers on recommended 
list for promotion, who 
prior to promotion are 
found incapacitated for 
service by reason of physi- 
cal disability contracted 
in line of duty; in grade 
for which recommended, 
are not restricted to Reg- 
ular officers but are for 
application also to officers 
other then Regular offi- 
cers, thus entitling officers 
whose names were on rec- 
ommended list for tempo- 
rary promotion under sec. 
515(c) of 1947 act to 
higher grade and pay on 
retired list does not re- 
flect intent of Congress 
regarding sec. 507 of act, 
in view of fact that it is 
unlikely that court will 
change its position, hold- 
ing will be followed as 
precedent in settling 
claims and passing upon 
legality of administrative 
payments made in other 
similar cases........... 

Army officer whose name 

was on recommended list 
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for temporary promotion 
to grade of captain, Army 
of U.S., considered by 
Army Selection Board 
convened on May 8, 1951, 
pursuant to sec. 515(c), 
Officer Personnel Act of 
1947, but was deleted from 
list when names of officers 
with which he was listed 
were announced in Dec. 
1951 because of previous 
retirement for disability 
on Sept. 30, 1951, is pre- 
sumed to have had name 
on promotion list on date 
that he was found inca- 
pacitated for service by 
reason of physical disabil- 
ity contracted in line of 
duty and is, therefore, en- 
titled to have retired pay 
computed on grade of 
captain based on _ sec. 
507(a) (7) of 1947 act un- 
der decisions of Mar. 7, 
1962, in Kratz and Willis 
cases, Ct. Cl. Nos. 347-59 
and 255-60, decided Mar. 


service is executed and 
irrevocable discharge by 
competent authority 
which separated member 
from service and, there- 
fore, upon subsequent de- 
termination that he was 
eligible for disability re- 
tirement, orders revoking 
his discharge and placing 
him on retired list were 
without effect and he may 
not be paid disability re- 
tired pay retroactively to 
date of discharge; how- 
ever, under authority pro- 
vided in 10 U.S.C. 1552 to 
correct military records, 
Secretary may _ correct 
former member’s military 
record to show entitlement 
to disability retired pay 
based on disability rating 
of 20 percent, but pay- 
ment of disability sev- 
erance pay to member 
being contrary to law, sum 
paid should be collected 
from him 


Temporary retired list 
Five-year limitation—in com- 


Member of Army or Air putation of 5-year period, 


Force Reserve who was 
serving on active duty as 
Regular warrant officer or 
Regular enlisted man at 
time of disability retire- 
ment prior to Oct. 1, 
1949—effective date of 
Career Compensation Act 
of 1949—does not have 
right to disability retire- 
ment based on Regular or 
Reserve status and, there- 
fore, such member if he 
had more than 20 years 
of service would be re- 
tired in enlisted grade so 
that rule in Tracy case, 
136 Ct. Cl. 211, concerning 
members having higher 
Reserve grade, is not for 
application 

Honorable discharge at di- 
rection of Secretary of Air 
Force of enlisted man with 
20 percent physical dis- 
ability who was inadvert- 
ently paid disability sev- 
erance pay pursuant to 
10 U.S.C. 1212 under mis- 
taken belief he had less 
than 20 years of active 


name of member of uni- 
formed _ services was 
carried on temporary dis- 
ability retired list for pur- 
pose of terminating dis- 
ability retired pay, in ac- 
cordance with 10 U.S.C. 
1210(h), date name of 
member was placed on list 
is for inclusion in 5-year 
period, limitation on pay- 
ment of disability retired 
pay for 5 years being ab- 
solute one that was estab- 
lished in sec. 402(d), 
Career Compensation Act 
of 1949, from which sec. 
1210(h) derives, and rule 
in 5 Comp. Dec. 362 that 
when act is required to be 
done within limited period 
from or after particular 
time or event, day desig- 
nated should be excluded 
and last day included in 
computation, is not for 
application, 10 U.S.C. 
1210(h) limiting payment 
of temporary disability re- 
tired pay to period not in 
excess of 5 years 
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retroactive payments of re- 
tired pay—upon restora- 
tion to member of armed 
services of retired pay ter- 
minated prior to automat- 
ic expiration of 5 years on 
temporary disability re- 
tired list, provided by 10 
U.S.C. 1210(h), failure to 
report for periodic physi- 
cal examination required 
by sec. 1210(a) having 
been administratively de- 
termined to be for just 
cause, retroactive period 
for which payment of re- 
tired pay is authorized, 
limited to not more than 1 
year, should be computed 
from and including date 
member’s 5 years on 
temporary disability re- 
tired list expired, notwith- 
standing administrative 
action directing reinstate- 
ment of retired pay was 
taken subsequent to auto- 
matic termination date of 
retired pay, such auto- 
matic termination date not 
restricting basic authority 
to provide retroactive pay- 
ments of retired pay; 
therefore, although ap- 
propriate determination to 
reinstate disability re- 
tired pay was made after 
expiration of 5-year maxi- 
mum period of entitle 
ment, period of retro- 
activity begins with last 
day of 5-year period_.-__ 


Termination of status—when 


at expiration of 5-year 
period on temporary dis- 
ability retired list and dis- 
continuance of disability 
retired pay to Marine 
Corps enlisted members, as 
provided by 10 U.S.C. 
1210(h), Sec. of Navy 
under 10 U.S.C, 1221 ap- 
proves placement of mem- 
bers on permanent dis- 
ability retired list in ac- 
cordance with 10 U.S.C. 
1210(c), effective date of 


placement is expiration 
date of 5-year period on 


temporary disability re- 
tired list, Secretary hav- 
ing taken specific action, 
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Uniform Retirement Date 
Act of 1930, 5 U.S.C. 47a, 
providing uniform retire 
ment date for Federal per- 
sonnel becomes inopera- 
tive but in absence of ap- 
propriate action, termina- 
tion of disability retired 
pay at expiration of 5-year 
period prescribed in 10 
U.S.C. 1210(h) not affect- 
ing status of member on 
temporary retired list, pro- 
visions of 5 U.S.C. 47(a) 
apply and placement on 
permanent disability re- 
tired list becomes effective 
first day of month follow- 
ing month in which said 
retirement would other- 
wise be effective._....... 


Fleet reservists 
Status of pay 
Plaintiff in James Smith v. 


U.S., 155 Ct. Cl. 682, who 
was awarded active duty 
pay and allowances from 
date of illegal discharge 
to expiration of his enlist- 
ment term, and retainer 
pay from end of term to 
date of entry of judgment, 
but who was not trans- 
ferred by Secretary of 
Navy to Fleet Reserve, is 
not entitled to retainer 
pay for any period subse- 
quent to date of entry of 
judgment, Court of Claims 
decision bestowing no 
Regular Navy or Fleet Re- 
serve status on plaintiff, 
but simply awarding him 
money judgment that did 
not affect official record or 
compel executive action, 
and absent action by Sec- 
retary of Navy to transfer 
plaintiff to Fleet Reserve, 
payment to him of retainer 
pay, which requires mem- 
bership in Fleet Reserve 
or Fleet Marine Corps Re- 
serve, is unauthorized and 


would be contrary to law. 


Court having held in Steimer 


v. U.S., Ct. Cl. No. 111-61, 
decided Nov. 7, 1962, that 
former members of Navy 
or Marine Corps dis- 
charged prior to Aug. 10, 
1946, are eligible for ap- 
pointment in Fleet Re- 


serve or Fleet Marine 
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Status of pay—Continued 
Corps Reserve, pursuant 
to act of July 24, 1956, 
notwithstanding required 
20 years or more of active 
duty was completed as 
officer, followed by resig- 
nation as officer rather 
than discharge as enlisted 
man, plaintiff having beén 
properly appointed to 
Fleet Marine Corps Re- 
serve may recover retired 
pay based on grade of 
master sergeant from Dec. 
1, 1958, date he was trans- 
ferred to retired list, to 
Mar. 4, 1959, and from 
Mar. 5, 1959, through date 
of judgment based on 
grade of captain, to which 
grade he was advanced on 
Mar. 5, 1959, under 10 
U.S.C. 6151, and judgment 
having become final and 
issues res judicata officer 
may be paid retired pay 
beginning Nov. 8, 1962, 
based on grade of captain 
and computed in accord- 
ance with B—130465, dated 
Apr. 2, 1957. 39 Comp. 
Gen. 324, overruled_____- 
Method of computation—by other 
than member—where on ac- 
count of physical disability 
officer was prevented from mak- 
ing election of method of com- 
putation of his retired pay 
under 10 U.S.C. 1401, and his 
wife acting under power of at- 
torney attempted to make such 
election for member prior to 
his death, no objection is per- 
ceived to selection by admin- 
istrative office of higher of two 
rates of retired pay allowable 
under law, matter being not so 
much that of making election as 
it is of computing individual's 
retired pay under various pro- 
visions of law in order to de- 
termine under which provision 
greatest amount of retired pay 
WHe SURE. hdani ctbitiinntiees 
Retainer pay. (See Pay, retired, 
Fleet reservists) 


Service credits. (See Pay, serv- 
ice credits) 


Saved—temporary promotions. (See 
Pay, promotions, temporary, 


saved pay) 
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academy service—periods of 
midshipman service in “non- 
Naval Academy” category per- 
formed by naval officers under 
act of Aug. 13, 1946, when they 
receive active duty pay and al- 
lowances provided for mid- 
shipmen at Naval Academy are 
not required to be considered 
subject to restrictions imposed 
upon midshipman service at 
Naval Academy by 10 U.S.C. 
6116 or training service credit 
restrictions in 10 U.S.C. 6323, 
merely because they are re 
ceiving pay and allowances sim- 
ilar to midshipmen at Naval 
Academy; therefore, such ac- 
tive duty “non-Naval Acad- 
emy” service may be credited 
toward 20-year active service 
requirement for retirement un- 
der 10 U.S.C. 6323, however, 
periods which members as mid- 
shipmen are in receipt of re- 
tainer pay must be considered 
inactive duty and as such are 
not creditable for retirement 
ee poate 
Enlisted service—acceptance of 
commission effect—court hav- 
ing held in Steimer v. US., 
Ct. Cl. No 111-61, decided Nov. 
7, 1962, that former members 
of Navy or Marine Corps dis- 
charged prior to Aug. 10, 1946, 
are eligible for appointment in 
Fleet Reserve or Fleet Marine 
Corps Reserve, pursuant to act 
of July 24, 1956, notwith- 
standing required 20 years or 
more of active duty was com- 
pleted as officer, followed by 
resignation as officer rather 
than discharge as enlisted man, 
plaintiff having been properly 
appointed to Fleet Marine 
Corps Reserve may recover re- 
tired pay based on grade of 
master sergeant from Dec. 1, 
1958, date he was transferred 
to retired list, to Mar. 4, 1959, 
and from Mar. 5, 1959, through 
date of judgment, based on 
grade of captain, to which 
grade he was advanced on 
Mar. 5, 1959, under 10 U.S.C. 
6151, and judgment having be- 
come final and issues res 
judicata officer may be paid re- 
tired pay beginning Nov. 8, 


1962, based on grade of captain 
and computed in accordance 
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with B—1380465, dated Apr. 2, 
1957. 389 Comp. Gen. 324, 
overruled 
Foreign assistance programs—al- 
though member of Armed 
Forces when assigned to duty 
outside U.S. under sec. 
625(d)(1), Foreign Assistance 
Act of 1961, 22 U.S.C. 2385 (d) 
(Supp. III), is entitled only to 
compensation, allowances, and 
benefits prescribed for Foreign 
Service Reserve and Staff by 
Foreign Service Act of 1946, 
suspension of his active duty 
military pay and allowances 
during period of assignment 
does not terminate his mem- 
bership in Armed Forces of 
U.S., and such period is credit- 
able for subsequent computa- 
tion of military pay when offi- 
cer resumes pay status under 
Career Compensation Act of 
1949, as amended, and, there- 
fore, period of assignment of 
Coast Guard officers serving 
under Foreign Assistance Act 
programs is creditable for 
qualification for retirement un- 
der 14 U.S.C. 231 and 232. 
Temporary disability retired list 
In determining number of years 
of service creditable under 
sec, 202(b), Career Compen- 
sation Act of 1949, in com- 
puting rate of monthly ac- 
tive duty basic pay for mem- 
bers of uniformed services 
restored to active duty in 
conformity with 10 U.S.C. 
1210(f) and 1211, time spent 
on temporary disability re- 
tired list after expiration of 
5-year period prescribed in 
10 U.S.C. 1210(b) may be 
included, sec. 202(b) author- 
izing accrual of additional 
service credits for basic pay 
purposes for periods mem- 
bers were on temporary dis- 
ability retired list, without 
regard to whether period ex- 
tends beyond 5-year limita- 
tion prescribed in 10 U.S.C. 


Restriction in military pay in- 
crease act of May 20, 1958, 
which changed formula for 
computation of retired pay 
to prevent accumulation 
after May 31, 1958, of fur- 
ther credit for inactive serv- 
ice (10 U.S.C. 1405) should 


Continued 
be applied prospectively only 
so that Regular Army officer 
who, after 8 years on tem- 
porary disability retired list 
from 1957 to 1960, is re- 
called to active duty and sub- 
sequently makes application 
for retirement on length of 
service under 10 U.S.C. 3911, 
is not precluded from having 
inactive service on tempo- 
rary disability retired list 
earned through May 31, 
1958, included for percent- 
age multiplier purposes in 
computation of his retired 


Temporary higher grade appoint- 
ment—Regular and Reserve serv- 
ice—enlisted Marine Corps 
member retired as_ reservist 
who immediately prior to dis- 
charge from Regular Corps sat- 
isfactorily served under tem- 
porary appointment in grade of 
warrant officer (W-1), and 
who subsequent to discharge 
from Marine Corps Reserve, 
following period of active duty 
as enlisted member, is placed 
on Naval Reserve Retired List 
in accordance with 10 U.S.C. 
6327, is entitled to retired pay 
computed under 10 U.S.C. 
6151, based on rank of warrant 
officer (W-1), benefits of sec. 
6151 applying to both regulars 
and reservists of Navy and Ma- 
rine Corps, and fact that such 
service was in Navy and Ma- 
rine Corps is immaterial, all 
pertinent service of member 
having been under jurisdiction 
tion of Secretary of Navy; 
therefore, upon determination 
by Secretary that character of 
member’s service under tem- 
porary appointment was sat- 
isfactory, retired pay based on 
higher rank may be paid to 
member from date of retire- 


Severance 


Disability retirement—temporary 
disability retired list credit— 
time spent on temporary disa- 
bility retired list by member of 
uniformed services after expi- 
ration of 5-year period pre 
scribed in 10 U.S.C. 1210(b) 
may be included in determin- 
ing rate of basic pay for pur- 
poses of computing disability 
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severance pay coming within 
scope of 10 U.S.C. 1212(a) (A), 
member’s status on temporary 
disability retired list not auto- 
matically terminating at ex- 
piration of 5-year period pre- 
scribed for payment of tem- 
porary disability retired pay, 
but continuing until removal of 


his name ag prescribed in 10 
U.S.C. 1210(¢) to (f), or until 
terminated in some other man- 
ner, such as by resignation or 


Recoupment 
Honorable discharge at direc- 
tion of Secretary of Air 
Force of enlisted man with 
20 percent physical disabil- 
ity who was inadvertently 


is concerned as though he 
had not been discharged and 
paid severance pay, legal ba- 
sis of severance pay was re- 
moved and payment became 
erroneous payment, subject 
to collection under act of 
July 15, 1954, 5 U.S.C. 
46(d), which limits amount 
to be deducted to not over 
two-thirds of pay from which 
deductions are made, and, 
therefore, entire amount of 
officer’s retired pay need not 
be withheld to liquidate in- 
debtedness as is case when 
correction action authorizes 
payment of retired pay retro- 
actively to time member was 
paid severance pay 


paid disability severance Submarine duty 
pay pursuant to 10 U.S.C. Absence periods 
1212 under mistaken belief Crew members who have un- 


he had less than 20 years of 
active service is executed and 
irrevocable discharge by 
competent authority which 
separated member from serv- 
ice and, therefore, upon sub- 
sequent determination that 
he was eligible for disability 
retirement, orders revoking 
his discharge and placing 
him on retired list were 
without effect and he may 
not be paid disability retired 
pay retroactively to date of 
discharge; however, under 
authority provided in 10 
U.S.C. 1552 to correct mili- 
tary records, Secretary may 
correct former member’s mil- 
itary record to show entitle- 
ment to disability retired 
pay based on disability rat- 
ing of 20 percent, but pay- 
ment of disability severance 
pay to member being con- 
trary to law, sum paid 
should be collected from 


Upon correction of military 
records under authority of 
10 U.S.C. 1552 to show res- 
ignation of Air Force officer 
in lieu of discharge with sev- 
erance pay and appointment 
as officer in U.S. Air Force 


broken periods of combined 
temporary additional duty 
and authorized leave away 
from permanent duty on 
board submarines, duty 
which entitles them to in- 
centive pay under 37 U.S.C. 
801(a) (2), unless absent on 
temporary additional duty in 
excess of 15 days, or on au- 
thorized leave exceeding 30 
days, as provided in E.0. No. 
10168, Oct. 11, 1950, and 
Navy regulations, are en- 
titled to incentive pay for 
leave period not exceeding 
30 days if in submarine pay 
status when leave begins; 
therefore, member whose less 
than 80 days authorized 
leave follows more than 15 
days temporary additional 
duty may not have incen- 
tive pay for period of leave, 
grant of leave not operating 
to restore his submarine pay 
status, whereas, member 
whose less than 30 days leave 
is followed by temporary 
duty exceeding 15 days is en- 
titled to incentive pay for 
period of leave, break in con- 
tinuity of his submarine pay 
status occurring after period 
of leave 


Reserve and immediate ac- Incentive pay authorized by 


tive duty in that status, offi- 
cer having been placed in 
same position insofar as 
right to pay and allowances 


sec, 204(a)(2), of Career 
Compensation Act of 1949, 
87 U.S.C. 301(a)(2), for 
crew members assigned to 















PAY— Continued 
Submarine duty— Continued 
Absence periods—Continued 
permanent duty on board 
submarine, which under B.O. 
No. 10168, Oct. 11, 1950, and 
Navy regulations, is required 
to be discontinued when 
member is absent on tempo- 
rary additional duty in ex- 
cess of 15 days, or is in au- 
thorized leave status exceed- 
ing 380 days, may be paid to 
members who following pe- 
riod of temporary additional 
duty of 15 days or less re- 
port back to submarine be- 
fore departure on authorized 
leave not to exceed 30 days, 
as well as to members who 
do not report on board sub- 
marine before departing for 
period of absence, following 
either temporary additional 
duty for 15 days or less, or 
authorized leave of absence 
not exceeding 30 days, mem- 
bers maintaining continuity 
of their submarine duty 
status when total continu- 
ous absence from submarine 
duty does not exceed 45 



































































































































Erroneous payments—the GAO ex- 
ceptions to erroneous payments 
of incentive pay provided for 
crew members under 37 U.S.C. 
801(a)(2) for duty on board 
submarine because members 
were not in submarine pay 
status were properly issued in 
view of express duty perform- 
ance requirements of law and 
regulations for entitlement to 
incentive pay; therefore, GAO 
not having authority to ap- 
prove incentive pay for periods 
members were not in subma- 
rine duty pay status, excep- 
tions will be continued_____-- 

Withholding 
Debt liquidation 
Admission of debts—admission 
of indebtedness within mean- 
ing of 10 U.S.C. 2772, for 
mandatory withholding of 
pay of military officer in ar- 
rears to U.S., is statement— 
oral or written—by debtor 
accountable officer acknowl- 
edging arrearage in his ac- 
counts, and it is sufficient if 
officer signs written state- 
Ment concerning arrearage, 
duly witnessed or acknowl- 
edged before person author- 
ized to administer oaths or 
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other person designated by 
Secretary concerned, or oth- 
erwise of unquestioned au- 
thenticity, but if admission 
is oral and accountable offi- 
cer refuses to sign duly wit- 
nessed written admission, 
certificate of commissioned 
officer that accountable offi- 
cer clearly and unequivocally 
admitted shortage would be 
sufficient; however, if oral 
admission is not clear and 
unequivocal, withholding of 
his pay is not authorized__ 


Air reservation penalty-——‘‘no- 


show” penalty charges im- 
posed by airlines when Govt. 
personnel fail to use or can- 
cel reservations and which 
are paid by Govt. may not 
be recovered by involuntary 
collections from current pay 
of members of uniformed 
services as erroneous pay- 
ments under authority of 5 
U.S.C. 46d, term “erroneous 
payments” in that section 
denoting payments which 
are incorrect, contain error, 
or otherwise deviate from 
law or regulation under 
which payment is made; 
therfore, ‘“‘no-show” penalty 
payments having been cor- 
rectly made, even though 
Govt. incurred expense for 
which member is liable, in- 
voluntary collection from 
current pay of member to 
recover indebtedness may 
not be made under authority 
of 5 U.S.C. 464, member's 
indebtedness to U.S., being 
result of his negligence or 
misconduct and not result of 
any amounts having been 
paid in error on behalf of 
member by Govt... .-.. 


Discretionary authority—discre- 


tionary authority vested in 
secretaries of military de 
partments in 10 U.S.C. 2772 
to withhold part of pay and 
allowances of military offi- 
cers for debts to U.S. for 
which they are accountable 
applies only where there is 
no admission of debt or judg- 
ment of court; therefore, in 
ease of accountable officer 
who admits debt or is subject 
to judgment of court, it is 
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Withholding—Continued Withholding—Continued 
Debt liquidation—Continued Debt liquidation—Continued 


Discretionary authority—Con. U.S. Air Force Reserve and 


mandatory that total com- 
pensation be withheld until 
debt is satisfied 


Judgment of a court 


The “judgment of a court” 
in 10 U.S.C. 2772 to au- 
thorize withholding of pay 
of military accountable 
officer for debts due U.S. 
evidenced by judgment 
means initial judgment 
issued after officer has had 
opportunity in court to 
contest its existence and 
validity, rather than judg- 
ment upon which final ap- 
pellate action has been 
completed or time for ap- 
peal expired; therefore, 
withholding of pay to sat- 
isfy such judgment is au- 
thorized when judgment 
is first entered 

Action of court-martial 
which infers that military 
officer is indebted to U.S. 
for public funds for which 
he is accountable is not 
“judgment of a court” as 
used in 10 U.S.C. 2772 to 
authorize withholding of 
pay of officer in satisfac- 
tion of judgment for rea- 
son that jurisdiction of 
court-martial is limited to 
offenses of criminal rather 
than civil nature and 
court-martials do not en- 
ter Judgments but instead 
make findings and impose 
sentences 


Pay v. allowances—the ‘“com- 


pensation” of officer who is 
in arrears to U.S. which is 
authorized to be stopped by 
5 U.S.C. 82 means only pay 
proper of military officer and 
not his rental or subsistence 
allowances, and, therefore, 
total compensation required 
to be withheld upon special 
order issued in discretion of 
Secretary of military depart- 
ment concerned in 10 U.S.C. 
2772 is limited to pay as dis- 
tinguished from allowances_ 


Severance pay—upon correction 


of military records under au- 
thority of 10 U.S.C. 1552 to 
show resignation of Air 
Force officer in lieu of dis- 
charge with severance pay 
and appointment as officer in 


immediate active duty in 
that status, officer having 
been placed in same position 
insofar as right to pay and 
allowances is concerned as 
though he had not been dis- 
charged and paid severance 
pay, legal basis of severance 
pay was removed and pay- 
ment became erroneous pay- 
ment, subject to collection 
under act of July 15, 1954, 
5 U.S.C. 46(d), which limits 
amount to be deducted to not 
over two-thirds of pay from 
which deductions are made, 
and, therefore, entire 
amount of officer’s retired 
pay need not be withheld to 
liquidate indebtedness as is 
case when correction action 
authorizes payment of re- 
tired pay retroactively to 
time member was paid sev- 

erance pay 
Status change—under 5 U.S.C. 
82 which states that “no 
money” shall be paid to any 
person for his “compensa- 
tion” who is in arrears to 
U.S., compensation subject to 
withholding is not limited to 
remuneration received as in- 
cident to position held when 
arrearages occurred, and, 
therefore, fact that indi- 
vidual who becomes indebted 
while serving as civilian 
deputy to disbursing officer 
is later called to active mili- 
tary duty as oO __cer does 
not affect application of 
statute, as restricted by 10 
U.S.C. 2772, but whether 
stoppage of his military pay 
is total or partial is de- 
pendent on whether arrear- 
age is admitted by officer or 
shown by judgment of court, 
in which case it would be 
total, or is effected by order 
of Secretary concerned, in 
which case it would be total 
or partial as indicated in 
such order__-- edcsitinanaed 
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Advance—public utilities, ete.--pro 
posed billing change to provide 
for advance payment of local 
telephone service may not be ap- 
proved on basis that exceptions 
have been recognized to advance 
payment prohibition in 31 U.S.C. 
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PAYMENTS— Continued 


Advance—public utilities, ete.—Con. 
529, exceptions to prohibition 
having been extended only when 
provided for in either legislative 
or appropriations acts, and for 
State or local governments be- 
cause of their established finan- 
cial responsibility, but not for 
any other group, including those 
rendering public utility services ; 
therefore, billing of Govt. on 
different terms than those of 
other telephone subscribers pre- 
senting no unsurmountable prob- 
lems with telephone companies 
generally, no particular account- 
ing advantage can be perceived to 
proposed billing change and local 
telephone bills should continue 
to be paid after rendition of 
EE ct deivdahihcrechcuttinberdaceasoes 

Erroneous 
Effect on cumulative limitation. 

(See Gratuities, reenlistment 
bonus, limitation on amount, 
erroneous payment) 

Effect on number determination. 
(See Gratuities, reenlistment 
bonus, number determination, 
errdneous payment) 

Waiver of collection—authority— 
wage board employees who, 
after downgrading action and 
transfer of work from Public 
Health Service to Bur. of In- 
dian Aflairs, received saved 
salary benefits due to erroneous 
interpretation of administra- 
tive regulations concerning 
salary retention may not be 
regarded as in de facto status 
during period they received 
overpayments in absence of 
saved salary statute of general 
application to wage board em- 
ployees similar to sec. 507, 
Classification Act of 1949, 5 
U.S.C. 1107, applicable to 
classified employees, and, 
therefore, waiver of recovery 
of overpayments may not be 
authorities cncrccscadaccsne 

What constitutes—‘no-show” pen- 
alty charges imposed by air- 
lines when Govt. personnel fail 
to use or cancel reservations 
and which are paid by Govt. 
may not be recovered by invol- 
untary collections from current 
pay of members of uniformed 
services as erroneous pay- 
ments under authority of 5 
U.S.C. 46d, term “erroneous 
payments” in that section de- 
noting payments which are in- 
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correct, contain error, or other- 
wise deviate from law or regu- 
lation under which payment is 
made; therefore, “no-show” 
penalty payments having been 
correctly made, even though 
Govt. incurred expense for 
which member is liable, in- 
voluntary collection from 
current pay of member to re- 
cover indebtedness may not be 
made under authority of 5 
U.S.C. 46d, member’s indebted- 
ness to U.S. being result of his 
negligence or misconduct and 
not result of any amounts hav- 
ing been paid in error on be- 
half of member by Govt_...-- 


PEACE CORPS 
Volunteers—cash allowance in lieu of 


transportation—in view of fact 
that Peace Corps volunteers are 
not considered officers and em- 
ployees of U.S. at conclusion of 
their services overseas they may 
be given cash allowance in 
amount equivalent to minimum 
class jet fare for direct travel 
from overseas termination point 
to their homes, sec. 6, Travel 
Expense Act of 1949, as amended, 
5 U.S.C. 839, and other provi- 
sions of law or regulations relat- 
ing to travel and transportation 
of officers and employees of U.S., 
not applying to volunteers, and 
sec. 5(b) of Peace Corps Act 
authorizing determination of cir- 
cumstances under which former 
volunteers may be provided trans- 
portation and travel allowances_- 


PERSONAL SERVICES 


Private contract v. Government per- 
sonnel—criteria—services of arbi- 
trators under sec. 11 of B.O. No. 
10988, concerning Federal serv- 
ice employee-management co- 
operation, to investigate, super- 
vise, and render advisory de- 
cisions on matters of union rec- 
ognition, free from supervision or 
control by Govt., are nonpersonal 
services which may be procured by 
contract rather than services re- 
quired to be procured under con- 
sultant employment authority in 
sec. 15 of Administrative Ex- 
penses Act of 1946, 5 U.S.C. 55a, 
and, therefore, fee limitations ap- 
plicable to-consultant hire do not 
preclude employment of arbitra- 
tors by contract at rates com- 
mensurate with those paid in 
private labor-management fields. 
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POST OFFICE DEPARTMENT 


Employees — compensation. (Bee 
Compensation, Postal Service) 

Postal savings certificates—gifts—al- 
though when conflicting claims 
are made for postal savings cer- 
tificates of depositor who died 
intestate, determination whether 
gift had been made is not per- 
mitted under Post Office Depart- 
ment ruling, which requires de- 
termination to be made by proper 
eourt having jurisdiction, over 
claimants, and by regulations 
that certificates are nontransfer- 
able and nonnegotiable, thereby 
insuring valid acquittance to U.S. 
value of postal savings certifi- 
cates held by depositor who died 
intestate, leaving no relatives, 
other estate, or unpaid expenses, 
may be paid administratively to 
donee designated by decedent 
upon furnishing by donee of ap- 
propriate indemnity bond, as sug- 
gested by Department of Justice, 
courts having held that postal 
savings certificates are proper 
subjects of gifts, nontransferable 
and nonnegotiable provisions in- 
volved not voiding valid gift, and 
in absence of conflicting claims 
for value of certificates___..._- 


PRESIDENT 
Appointments. (See Appointments, 


Presidential) 


PRINTING AND BINDING 


Appropriation availability — invita- 
tions—Foreign Agricultural Serv- 
ice—use of representation 28 
lowances for cost of printing 
invitations for official functions 
overseas conducted by Il vreign 
Agricultural Service, which is 
subject to rules and regulations 
prescribed by Sec. of State, in- 
cluding regulation prohibiting 
use of representation allowances 
for printing and engraving, is pre- 
cluded by restrictive printing reg- 
ulation even though Foreign Agri- 
cultural Service appropriation 
containing amount for represen- 
tation allowances is available for 
I iiiccc cnc cunaanen 


PROPERTY 


Easements, rights-of-way , ete. (See 
Easements, rights-of-way, etc.) 
Private 
Damage, loss, etc. 

Carrier’s entitlement to pay- 
ment—delivery requirement— 
charges for cartage and ac- 
cessorial services furnished 
on intrastate shipment of 
household goods which had 
been destroyed by fire at ori- 
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Private— Continued 


Damage, loss, ete.—Continued 
gin storage in transit point 


while awaiting street direc- 
tion at destination point spe- 
ecified in Govt. bill of lading 
are not due carrier under 
contract requiring ultimate 
destination delivery of 
household goods and bill of 
lading constituting single 
unified transaction; there- 
fore, services of packing, 
ecartage, and storage inci- 
dental to actual transporta- 
tion of household goods are 
part of unified transaction, 
and inability to furnish 
street address at time ship- 
ment was tendered does not 
mean destination of ship 
ment was storage warehouse 
at origin, and carrier failing 
to accomplish delivery in ac- 
cordance with terms of Govt. 
bill of lading, Govt. is not 
Mable for charges accruing 
to storage location.______-- 
Government liability—inclusion 
of clause in Federal Aviation 
Agency contracts for lease 
of flight training aircraft on 
flying-hour rental basis 
which will increase liability 
of Agency beyond its legal 
responsibility as bailee by 
requiring return of aircraft 
in as good condition as when 
received, reasonable wear 
and tear excepted, and as- 
sumption of risk of loss re- 
sulting from lessor’s negli- 
gence or from acts of God, is 
within authority of Agency 
in same manner that individ- 
ual bailee can increase his 
responsibility for goods in 
his care for bailment consid- 
eration ; therefore, in view of 
advantage to Govt. by in- 
clusion of such Hiability 
clause in reduction of rental 
charge and fact that there 
will be little likelihood that 
Govt. will have to pay more 
than small amounts under 
elause, no objection to its 
inclusion in _ fiying-rental 
contracts will be made____ 
Federal funds for repairs, etc.— 
justification—cost of permanent 
improvements to private prop- 
erty, estimated 10 percent of 
total sum to be expended under 
Public Health Service cost- 
reimbursement contract for 
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PROPERTY— Continued 
Private— Continued 
Damage, loss, ete.—Continued 


experimental breeding of pri- 
mates for cancer research by 
National Institutes of Health, 
is proper charge against appro- 
priated fund, notwithstanding 
general rule that in absence of 
specific legislation appropri- 
ated funds may not be used for 
permanent improvement of pri- 
vate property rule being one 
of policy and not of positive 
law; however, facts and cir- 
cumstances of each case must 
be considered, and in view of 
fact that under proposed con- 
tract permanent improvements 
to contractor’s property are es- 
sential for cancer research, 
contractor is particularly well 
qualified to perform, and in ell- 
mate ideally suitable for proj- 
ect, cost of improvements is 
nominal in comparison with 
total costs, contemplated im- 
provements will not contra- 
vene rule 


Loaned to Government—insur-— 


ance—insurance premiums to 
cover tort Hability and loss or 
damage to property that U.S. 
Civil Service Commission is 
required to purchase as con- 
dition to use of local school 
facilities in which to conduct 
examinations may be paid 
from appropriated funds, 
policy of U.S. to assume its 
own insurance risks not being 
one of statutory law it has no 
application to private prop- 
erty ; however, when insurance 
coverage is not required, gen- 
eral rule that Govt. will as- 
sume its insurance risks does 
apply to private property, pay- 
ment of insurance premiums 
not being necessary expense of 
examination program 


Public 
Private use—authority—installa- 


tion in National Zoo by non- 
profit organization of coin- 
operated audio-tour system, 
income to be used for teach- 
training program and guide- 
book, is unauthorized absent 
Congressional approval, ar- 
rangement involving grant to 
organization of concession or 
privilege to use Govt-owned 
property is subject to statutory 
provisions governing public 
contracts and to sec. 321 of act 
of June 80, 1932, 40 U.S.C. 


Page , PROPERTY— Continued 
Public—Continued 


803(b), requiring payment of 
monetary consideration for 
valuable privilege that is for 
deposit in Treasury and which 
would not be available unless 
appropriated by Congress, and 
teach-training program and 
guidebook, if not deemed con- 
sideration for concession, 
would amount to voluntary 
services which under sec. 3679, 
R.S., 31 U.S.C. 665(b), could 
not lawfully be accepted; 
therefore, authorization to en- 
ter into agreement for installa- 
tion in Zoo of audio-tour sys- 
tem should be requested of Con- 


Surplus 


Disposition authority and pro- 
cedure—in disposal of sur- 
plus vessels under sec. 
203 (1), Federal Property and 
Administrative Services Act 
of 1949, 40 U.S.C. 484(1), 
sales are required to be made 
in accordance with laws re- 
lating to sales of vessels; 
therefore, “requirements for 
advertising, competitive 
sealed bids, and competitive 
sales after advertisement in 
sec. 508, Merchant Marine 
Act, 1936, 46 U.S.C. 1158, 
and sec. 5, Merchant Marine 
Act, 1920, 46 U.S.C. 864, 
make it mandatory upon 
Maritime Administration to 
obtain competition through 
advertisement and there is 
no authority to dispose of 
surplus vessels on negotiated 


Transfer to Government agen- 
cies — reimbursement—foreign 
areas—although authority 
for disposal of foreign excess 
property in sec. 402, Federal 
Property and Administrative 
Services Act of 1949 does not 
contain any provision for 
transfers of property be- 
tween Federal agencies in 
foreign areas, broad powers 
given to agencies under sec. 
402 of act to dispose of such 
property as well as primary 
objective of act to enable 
maximum use by Govt. of its 
own property, will be re- 
regarded as authority for 
transfer by Dept. of Navy of 
excess real property in Guam 
to other Federal agencies 
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Private property improvement—au- 


Surplus—Continued 

and in absence of any pro- 
vision regarding extent of 
reimbursement in property 
transfers between Federal 
agencies, terms and condi- 
tions of such disposal are 
for determination by agency 
in control ef property and 
transfers without reimburse- 
ment may be made 


PUBLIC BUILDINGS 


Construction—appropriation availa- 
bility—what constitutes building, 
ete.—minor construction projects 
incident to property disposal pro- 
gram of Dept. of Defense such as 
construction of concrete segre- 
gation bins and transitory shel- 
ters which are not temporary 
structures even though con- 
structed of prefabricated mate- 
rials, movable and accounted for 
as personal property, must be re- 
garded as public buildings and 
public improvements for which 
specific appropriations are re- 
quired under sec. 3733, R.S., 41 
U.S.C. 12, and, therefore, use of 
operation and maintenance ap- 
propriations made available for 
expenses of preparation for dis- 
posal and disposal of military 
supplies, equipment and material 
in sec. 511, Department of 
Defense Appropriation Act, 1963, 
76 Stat. 329, to finance cost of 
constructing public buildings or 
public improvements for dis- 
posal program is not proper___. 
Repairs, etc.—what constitutes im- 
provements—use of appropriation 
for extension and remodeling of 
State Dept. building to pay cost 
of constructing pneumatic tube 
communications system between 
White House and State Dept. 
when such system cannot reason- 
ably be related to specific pur- 
pose—extending or remodeling 
State Dept. building—for which 
appropriation is made would be 
in contravention of prohibitory 
statutes—secs. 3678 and 3733, 
R.S., 31 U.S.C. 628 and 41 U.S.C. 
12, which require appropriations 
to be applied solely to objects for 
which made, and specific designa- 
tion of appropriation for exten- 
sion and remodeling of State 
Dept. building precludes its use 
for general purposes in connec- 
tion with conduct of foreign af- 


thority—in view of difficulty in 
applying established rule against 
use of Govt. funds for permanent 
improvement of privately owned 
property to distinguish between 
improvements that are perma- 
nent or temporary in character, 
and to determine residual value 
of improvements that remains 
after contract completion, Na- 
tional Cancer Institute, Public 
Health Service, should seek spe- 
cific statutory authority to ex- 
pend appropriated funds for 
permanent improvements on pri- 
vately owned property under 
cost-reimbursement contracts in 
order to facilitate its authorized 
cancer research work 


PUBLIC LANDS 
Permittees, etc., rights—relocation 


costs—Government liability—a 
permit granted to power com- 
pany to construct transmission 
line over Govt. property which 
requires permittee upon request 
of Govt. and without cost to 
Govt. to relocate any lines in- 
cluding existing line on property 
on which permittee had pre- 
viously been granted easement by 
prior owner before Govt. ac- 
quired property prevails over 
rights under easement to extent 
of any conflict between two in- 
struments, permit being later in 
point of time; therefore, costs 
of relocating lines at request of 
Govt. are obligation of company 
under permit and reimbursement 
by Govt. is not authorized 


PUBLIC UTILITIES 
Advance payment. (See Payments, 


advance, public utilities, ete.) 


Power sales—purchase price to cover 


costs—legal expenses—where un- 
der power purchase contract, 
subject to price adjustment and 
reimbursement for plant opera- 
tion and maintenance costs, in- 
cluding overhead and administra- 
tion, cost of repairing damaged 
turbine furnished by manufac- 
turer and litigation by Electric 
Cooperative to recover such costs 
are included in purchase price 
and charged to Southwestern 
Power Administration Continu- 
ing Fund, Administration, when 
contract becomes inoperative, al- 
though not party to action, 
having beneficial interest may 
arrange to reimburse attorneys 
to continue litigation, and litiga- 
tion costs having arisen incident 
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PUBLIC UTILITIES—Continued 
Power sales—Continued 
to purchase of power may be con- 
sidered adjustment of contract 
price and charged to Continuing 
Fund, provided Electric Coopera- 
tive agrees not to retain any 
part of sum recovered incident 
to trial or settlement of case__- 
QUARTERS ALLOWANCE 
Dependents 
Allotment continuation after statu- 


tory elimination — evidence— 
procedure to continue Class Q 
allotments for enlisted mem- 
bers of uniformed services in 
pay grades E-4 (with over 4 
years’ service) through E-9, 
without their express consent 
and without member’s signa- 
ture, after Jan. 1, 1963, when 
statutory allotment required 
for eligibility for quarters al- 
lowances on account of depend- 
ents is terminated pursuant 
to sec. 3(3), Pub. L. 87-531, 
50 U.S.C. App. 2204 note, 
might subject Govt. to Habil- 
ity for allotment deductions if 
statute would be construed as 
automatic elimination of allot- 
ment requirements and, there- 
fore, best interests of Govt. 
require evidence signed by 
member of his desire to con- 
tinue his allotments 


Children 


Adopted—relatives over twenty- 
one—officer of uniformed 
services who adopts unem- 
ployable older brother and 
sister over 21 years of age 
who do not reside with her 
does not have established 
bona fide parental relation- 
ship between herself and 
adopted children to have 
adopted relatives considered 
as children under 37 U.S.C. 
401 to entitle member to 
basic allowance for quarters 
on thelr Dehall........... cue 

Custody by father—mother con- 
tinues control—officer of uni- 
formed services who is given 
custody of his minor child 
at time of divorce from wife 
and absolved of responsibil- 
ity to support her is not 
entitled to increased basic 
allowance for quarters under 
87 U.S.C. 403 on account of 
child until he gains control 
of child or contributes to 
child’s support, purpose of 
sec. 403, providing that 
members of uniformed serv- 
ices entitled to basic pay 


Page | QUARTERS ALLOWANCE—Con. 
Dependents—Continued 
Children—Continued 
shall receive increased basic 
allowance for dependents 
when not assigned appropri- 
ate Govt. quarters, is to par- 
tially reimburse members for 
expense of maintaining pri- 
vate quarters for dependents 
and not to grant higher al- 
lowance as bonus merely for 
technical status of being 
married or a parent; there- 
fore, mother not having re- 
linquished custody of child, 
excess allowance paid to offi- 
cer should be _ recovered, 
however, this does not pre- 
clude officer from receiving 
higher allowance upon gain- 
ing custody of child, or un- 
dertaking child’s support__- 
Entitlement—member assigned to fleet 
activity unit—dependent wife mem- 
ber’ of armed services—Navy offi- 
cer assigned to fleet activity unit 
occupying private residence with 
his wife, who as Navy officer is 
entitled to basic pay which pre- 
cludes him under sec. 102(g), 
Career Compensation Act, from 
receiving increased allowances on 
account of dependent, neverthe- 
less, may not be paid quarters 
allowance as officer without de- 
pendents, assignment to fleet 
activity unit providing him with 
quarters, both while serving at 
sea, or when vessel is not away 
from its permanent base 
Increases under Public Law 87-531— 
entitlement restriction—Marine 
Corps general appointed in 
accordance with act of Mar. 21, 
1945, whose permanent grade 
was attained pursuant to act of 
Mar. 23, 1946, under which upon 
retirement he became entitled to 
pay and allowances prescribed 
by 1945 act for rear admiral of 
upper half, but whose pay and 
allowances were frozen by act of 
May 20, 1958, which excluded 
1946 act from its coverage, is 
precluded from receiving increase 
provided by act of July 10, 1962, 
in rate of basic allowances for 
quarters prescribed by Career 
Compensation Act, as amended, 
for rear admiral of upper half, 
in absence of specific language in 
1962 act removing restriction in 
1958 act freezing pay and allow- 
ances of officers covered by 1946 
act; therefore, prior special stat- 
utory provision remaining in 
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QUARTERS ALLOWANCE—Con. 
Dependents—Continued 


Page | REGULATIONS—Continued 


Authority—Continued 


effect as qualification of or ex- 
ception to later general statute, 
retired general is not entitled to 
increased rate of basic allowance 
for quarters authorized by 1962 


Temporary duty—voluntary occu- 
pancy of inadequate quarters—an 
Air Force officer, without de- 
pendents, who, immediately prior 
to temporary duty, voluntarily 
occupied inadequate Govt. quar- 
ters that were terminated on day 
of departure for temporary duty 
and who, upon return to perma- 
nent duty station, was assigned 
adequate Govt. quarters may not 
subsequently urge inadequacy of 
quarters as basis for entitlement 
to quarters allowances; there- 
fore, payment of quarters allow- 
ance to officer is not authorized_ 


RATION COMMUTATION PAY- 


MENTS 

Subsistence allowance—rations in 
kind availability. (See Subsist- 
ence Allowance, rations in kind 
availability) 


REAL PROPERTY 


Redevelopment projects land sale— 
proceeds disposition—proceeds re- 
maining to Redevelopment Land 
Agency from sale of land ac- 
quired in exchange under 5 D.C. 
Code 706(a) from Dept. of In- 
terior after repayment of fund 
advance from Housing and Home 
Finance Agency made pursuant to 
5 D.C. Code 717a to purchase 
land exchanged and payment of 
expenses of sale and obligations 
incurred under sales contract are 
not for disposition according to 
5 D.C. Code 717a(e), which au- 
thorizes use of sales proceeds for 
redevelopment projects, land sold 
not having been covered by proj- 
ect contract with HHFA, and dis- 
position of proceeds is governed 
by 5 D.C. Code 715(c), Congress 
having failed to appropriate 
funds for special trust fund cre- 
ated by section, which was to be 
subject to its direction; there- 
fore, although sales proceeds in 
Project Temporary Loan Repay- 
ment Fund are not required to 
be transferred, they should be 
maintained in reserve status and 
matter presented to Congress... 


REGULATIONS 


Authority 
Travel of member of armed serv- 
ices of U.S. incident to grant of 
emergency leave under perma- 
nent change of station orders, 


where less than 60 days remain 
to complete overseas tour of 
duty, is regarded as travel per- 
formed on public business en- 
titling member to receive ap- 
propriate change of station 
travel allowances, regulation 
authorizing permanent change 
of station order constituting 
administrative determination 
that return of member to his 
overseas station is not war- 
ranted, determination § that 
does not exceed authority 
granted military Secretaries in 
sec. 303(a), Career Compensa- 
tion Act of 1949, as amended, 
87 U.S.C. 253(a), to prescribe 
regulations for uniformed serv- 


To provide for reimbursing mem- 
bers of uniformed services for 
travel of dependents acquired 
before effective date of orders 
while at or en route from tem- 
porary duty station, Secretary 
of Military Establishment con- 
cerned, under broad statutory 
authority vested in him under 
37 U.S.C. 406(c) to prescribe 
conditions and limitations of 
member’s entitlement upon 
permanent change of duty sta- 
tion to allowances authorized 
by sec. 406(a) for travel of 
dependents, may either retain 
par. 7060, Joint Travel Regs., 
to limit entitlement to that 
from temporary duty station to 
new permanent duty station, 
or revise regulation by adopt- 
ing one of two proposals— 
(1) transportation from place 
where dependent is acquired to 
new permanent duty station 
in all cases regardless of 
whether permanent duty sta- 
tion is outside or within U.S.; 
or (2) authorize transportation 
only in cases when permanent 
change of duty station is from 
overseas te U.S.....ncccncance 

Compliance—contracting officers. 
(See Contracting Officers, regu- 
lation compliance) 

Conflicting—policy o. procedural— 
rejection of bids that arrived 
timely by way of regular mail on 
bid opening day, but were de- 
livered to bid room after sched- 
uled bid opening time due to 

Govt.’s delay in handling physical 

transmission of bids from one 

place to another is not required 
and bids may be considered for 
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REGULATIONS— Continued 
Conflicting—Continued 


Page | RELEASES— Continued 
are made for postal savings cer- 


award, bids mailed by certified or 
registered mail, as required by 
invitation in accordance with 
par. 2-201(a)(XXV), Armed 
Services Procurement Reg., and 
arriving at installation at same 
time having been timely delivered 
to bid room; therefore, delay in 
distribution of regular mail con- 
stitutes delay within meaning of 
par. 2—303.2 (iil) (B), which pro- 
vides for consideration of late 
bids mishandled by Govt. with- 
out regard to whether late bid 
was sent by certified or reg- 
istered mail, and par. 2-303.2 
being one of policy, it prevails 
over par. 2-201(a) (XXV), a pro- 
cedural implementation 


Inconsistencies—administrative reg- 


ulation which provides for im- 
mediate award at spot bid sales 
of surplus Govt. property, 44 
CFR 55.45, and regulation which 


requires approval by reviewing 
authority of sales of surplus 
property having acquisition cost 
of $10,000 or more are not am- 
biguous or in conflict as to sales 
of property costing less than 
$10,000 because review and ap- 
proval are not required, nor are 
they in conflict as to property 
costing $10,000 or more since im- 
mediate award and review and 
approval provisions can be met 
either by reviewing authority 
other than contracting officer 


establishing upset prices prior to 
sale, or by assigning individual 
other than contracting officer 


with authority to review and 
approve awards at sale 


Presumption against absurdity—re- 


quirement in regulation, 44 CFR 
55.50, that certain sales of sur- 


plus property be reviewed and 


approved contemplates that re- 
viewing authority will be someone 
other than contracting officer 
whose action is being approved, 
and, therefore, although contract- 
ing officer might have authority 
to review and approve awards on 
spot bid sales, to hold that he has 
authority to approve spot bid sale 
for which he established upset 
price prior to sale would render 
regulation meaningless; accord- 
ingly, in absence of approval of 
sale by independent reviewing 
authority, there is no binding 
contract for sale of property... 


tificates of depositor who died 
intestate, determination whether 
gift had been made is not per- 
mitted under Post Office Depart- 
ment ruling, which requires de- 
termination to be made by proper 
court having jurisdiction over 
claimants, and by regulations 
that certificates are nontransfer- 
able and nonnegotiable, thereby 
insuring valid acquittance to 
U.S., value of postal savings cer- 
tificates held by depositor who 
died intestate, leaving no rela- 
tives, other estate, or unpaid ex- 
penses may be paid administra- 
tively to donee designated by 
decedent upon furnishing by 
donee of appropriate indemnity 
bond, as suggested by Depart- 
ment of Justice, courts having 
held that postal savings certifi- 
cates are proper subjects of 
gifts, nontransferable and non- 
negotiable provisions involved 
not voiding valid gift, and in ab- 
sence of conflicting claims for 
value of certificates 


RETIREMENT 
Civilian 


Salary computation for deductions 
Leave effect—under Work Hours 
Act of 1962, which amended 
sec. 23, act of Mar. 28, 
1934, to authorize over- 
time compensation for wage 
board employees who work 
in excess of 8 hours per day, 

as well as in excess of 40 
hours per week, practice in 
administering 1934 act of 
substituting time worked 
during hours outside 8-hour 
tour of duty or on day out- 
side scheduled 40-hour week- 


ly tour of duty or time lost 


in leave without pay status 
during that week should con- 
tinue under new iaw to ex- 
tent of applying straight- 
time portion of pay for over- 
time hours against leave 
without pay, change in pro- 
viding overtime for work in 
excess of 8 hours per day as 
well as in excess of 40 hours 
per week not affecting ad- 
ministration of other laws 
in relation to 40-hour week 
statute; therefore, employee 
who during 5-day week 
worked four 10-hour days 


RELEASES and was in leave without 
Proper release or acquittance—gifts— pay status on 1 day dur- 
although when conflicting claims ing workweek should have 
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RETIREMENT— Continued 
Civilian— Continued 
Salary computation for deduc- 


Page | RETIREMENT— Continued 
Civilian— Continued 
Salary computation for deduc- 


tions—Continued 
his retirement deductions 
computed on 40 hours at his 
basic rate of pay 

Night work—for wage board 
employees detailed from day 
to night shift, “basic salary” 
defined by sec. 1(d) of Civil 
Service Retirement Act, 5 
U.S.C. 2251(d), from which 
percentage is deducted for 
retirement purposes is 
straight-time night rate pre- 
seribed for regular 40-hour 
workweek, exclusive of over- 
time; therefore, employee 
who under sec. 201 of Work 
Hours Act of 1962, amend- 
ing sec. 23 of act of Mar. 28, 
1934, receives for two 10- 
hour days he worked, 8 


hours at night rate and 2 


hours at overtime night rate 
for each day, followed by 2 
days of annual leave and 1 
day of leave without pay, 
should have his retirement 
deductions based on total of 
36 hours straight time, 20 at 
night rate, exclusive of over- 
time, and 16 hours at day 
rate for annual leave 
Overtime effect 
Wage board employees who 
have 40-hour workweek 
but uncommon daily tours 


of duty (for example, four 


10-hour days) and who re- 
celve overtime pay for 
work in excess of 8 hours 
a day pursuant to sec. 23 
of act of Mar. 28, 1934, as 
amended by sec. 201 of 


Work Hours Act of 1962, 
5 U.S.C. 678c, may have 


only basic hourly wage 
rate, excluding additional 
half-pay, considered for 
retirement deductions and 
for determining amount of 


group life insurance to 
which employees are en- 
titled, there being no indi- 
cation in legislative his- 
tory of 1962 act to change 
basic 40-hour workweek 
concept established under 
other laws. 


Retirement deductions from 
compensation of wage 
board employee whose reg- 
ular 40-hour workweek 
consists of four 10-hour 
days for which under sec. 


tions—Continued 
Overtime effect—Continued 
201 of Work Hours Act 
of 1962, amending sec, 23 
of act of Mar. 28, 1934, he 
receives straight-time pay 
for 8 hours a day and 
overtime pay of not less 
than time and one-half for 
2 hours each day in excess 
of 8 should be com- 
puted at employee's basic 
rate of pay for full 40 
hours, exclusive of half 
pay, sec. 1(d) of Civil 
Service Retirement Act, 
5 U.S.C. 2251(d), defining 
“basic salary’ from which 
percentage is to be de- 
ducted for retirement as 
being exclusive of over- 
time received in addition 


to base pay of position 
fixed by law or regula- 


District of Columbia firemen and po- 


licemen. (See District of Colum- 
bia, firemen and policemen, retire- 
ment) 


Foreign service. (See Foreign Serv- 


ice, retirement) 


429 | RIGHTS, VESTED vy. DISCRE- 


TIONARY 


Impairment 


Employees who completed re- 
quired service for step-increase 
on Oct. 13, 1962, day before 
effective date of Classification 
Act Amendments of 1962, 
which amended Title VII of 
Classification Act of 1949, 5 
U.S.C. 1121-1125, to increase 
waiting period for certain 
step-increases, are regarded as 


having vested right to step- 
increase before new act went 
into effect and, accordingly, are 
entitled to have their compen- 
sation fixed at next step rate 
without regard to additional 
waiting period required under 
amendatory act 


Employee who not only com- 
pleted required 10 years of 
service for longevity step- 
increase on Oct. 13, 1962—day 
before effective date of Classi- 
fication Act Amendments of 


1962—but, also, at same time, 


completed 6 years of continu- 
ous service at maximum rate 
of grade, acquired vested right 
to two longevity step-increases 
prior to 1962 amendments, and 
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RIGHTS, VESTED v. DISCRE- 
TIONARY— Continued 
Impairment—Continued 
limitation in sec. 602(b) (10), 
5 U.S.C. 1118 note, on credit- 
ing previous service toward one 
step-increase, does not preclude 
adjustment of compensation 
to employee based on second 
longevity step-increase 
ROADS AND TRAILS 
(See Highways) 
SALES 
Offer and acceptance matters. (See 
Contracts, offer and acceptance) 
Proceeds — expenses payable — con- 
struction — minor construction 
projects incident to property dis- 
posal program of Dept. of 
Defense such as construction of 
concrete segregation bins and 
transitory shelters which are not 
temporary structures even though 
constructed of prefabricated ma- 
terials, movable and accounted 
for as personal property, must be 
regarded as public buildings and 
public improvements for which 
specific appropriations are re- 
quired under sec. 3733, R.S., 41 
U.S.C. 12, and, therefore, use of 
operation and maintenance ap- 
propriations made available for 
expenses of preparation for dis- 
posal and disposal of military 
supplies, equipment and material 
in sec. 511, Department of De- 
fense Appropriations Act, 1963, 
76 Stat. 329, to finance cost of 
constructing public buildings or 
public improvements for disposal 
program is not proper 
Title passage—delivery of one of 
many items — notwithstanding 
contention of high bidder at spot 
bid sale for item of surplus prop- 
erty consisting of 74,297 units 
that issuance of invoice and de- 
livery of one sample unit re- 
quested by bidder evidences trans- 
fer of title to all 74,297 units to 
bidder under 40 U.S.C. 484(d), 
which provides for acceptance of 
bill of sale, or other instrument 
executed by executive agency as 
evidence of transfer of title or in- 
terest to surplus Govt. property, 
more reasonable interpretation of 
statute is that bill of sale, or 
other instrument is conclusive 
evidence of compliance with law 
only with regard to those items 
specifically mentioned in instru- 
ment, and, therefore, in absence 
of approval by reviewing author- 
ity of sale of entire lot as re- 
quired by administrative regula- 


Page | SALES—Continued 


tion, 44 CFR 55.50, bidder is not 
entitled to delivery of remaining 


SET-OFF 
Authority—effect of lien subordina- 


tion—in repayment of small busi- 
ness loans made pursuant to sec. 
7 of Small Business Act, as 
amended, 15 U.S.C. 636(a), Small 
Business Admin. may agree not 
to enforce Govt.’s common law 
right of set-off in connection 
with performance of specific con- 
tract in order to permit borrower 
to obtain surety bond, such agree- 
ment properly being within scope 
of broad authority in act where 
considerations of policy and ulti- 
mate advantage to Govt. indi- 
cates desirability of waiving right 
of set-off, and, although Govt. 
has waived its right of set-off 
against particular contract, right 
is retained against contracts that 
are not under bond to surety 
company and against any other 
claims which borrower may be 
able to assert against Govt 


SEWERS 
Service charges 


Leased premises—surcharge on 
sewerage services imposed by 
municipality, incident to issu- 
ance of revenue bonds to fi- 
nance improvement of sewer 
and water systems, upon quar- 
ters occupied by Govt. under 
lease obligating Govt. to pay 
water and sewerage service 
charges is not assessment to 
amortize revenue bonds, but 
sewer service charge relating 
to services needed by Govt. 
that involves its contractual 
obligation to lessor and not its 
immunity from local taxation, 
and Govt. having assumed re- 
sponsibility for any sewerage 
service charges imposed upon 
lessor by municipal govern- 
ment, surcharge, valid part of 
service charge, may be paid 
under terms of lease 

Sewage disposal surcharge — 
monthly sewage disposal sur- 
charge based on amount of wa- 
ter used, which is imposed 
equally by municipal ordinance 
on all property owners to cover 
operation, maintenance, and 
construction -costs, is reason- 
able service charge for right 
to use city’s sewerage disposal 
system and is not assessment 
constituting involuntary ex- 
action for which U.S. is not 
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SEWERS—Continued - 
Service charges—Continued 

liable ; therefore, payment may 
be made of surcharge levied in 
connection with water con- 
sumed by decorative pools at 
exhibit pavilion operated at 
Seattle World’s Fair by U.S., 
notwithstanding clear water 
discharged imposed negligible 
burden on sewerage system, on 
assumption no class of water leasing to Fund only those 
users is exempted frem pay- amounts of forfeiture 
ing rates charged U.S. for sew- which are “over and 
age disposal service above” amount of indebt- 

SMALL BUSINESS ADMINIS- edness, and, _ therefore, 


Page | SOLDIERS’ HOME, UNITED Page 
STATES—-Continued 
Funds—Continued 
Pay forfeitures—Continued 
Indebtedness deductions—Con. 

to liquidate indebtedness, 
which is neither increased 
nor decreased by retention 
of forfeiture in appropri- 
ation until indebtedness 
is liquidated, nor by re- 


TRATION 
Contracts—award to small business 
concerns. (See Contracts, 
awards, small business concerns) 
Loans—mortgages—subordination of 
lien—subordination by Small 


Business Admin. of its lien rights 


as senior mortgagee to permit 
borrowers to obtain surety bonds 
and additional mortgage financ- 
ing from private sources is prop- 


er, language of sec. 5(b)(7) of 
Small Business Act authorizing 


Administrator to take all actions 
respecting ‘‘making, servicing, 


compromising, modifying, liqui- 


dating, or otherwise dealing with 
or realizing on loans” being suf- 


ficiently broad to include subor- 


dination of loans, where action is 


consistent with purposes of act 


and will improve prospects for 


repayment of loan made pursu- 


ant to sec. 7(a) (7) of act, which 


prescribes that loans shall be “of 


such sound value or so secured 


as reasonably to assure repay- 


ment.” 
SOLDIERS’ HOME, UNITED 
STATES 
Funds 
Pay forfeitures 
Indebtedness deductions 
Unliquidated portion of for- 
feiture of pay and allow- 


ances imposed by courts- 
martial sentence, mem- 


ber’s total statutory pay 
and allowances before for- 


feiture having been ap- 
plied to charges against 


him and excess over 


charges transferred to Sol- 
diers’ Home Permanent 
Fund, pursuant to 24 
U.S.C, 44, remains in pay 
appropriation until indebt- 


edness is liquidated, and 
as member’s statutory pay 
is reduced by amount of 
forfeiture it is unavailable 


balance of forfeiture due 
should be collected from 
member and amount cred- 
ited to Soldiers’ Home 
Permanent Fund 
Requirement that items of 
indebtedness due Govt. by 
members of Armed Forces 
should be reimbursed to 
Govt. by making deduc- 
tions of amount of indebt- 
edness from forfeitures of 
pay and allowances or 
fines imposed by courts- 
martial sentences bei re 
transfer of forfeitures or 
fines to Soldiers’ Home 
Permanent Fund, pursu- 
ant to 24 U.S.C. 44, for 
support of Home, has no 
application to any indebt- 
edness which accrues or is 
incurred after courts- 
martial forfeiture has 
been executed, thereby 
avoiding delay in trans- 
ferring amounts of forfeit- 
ures or fines to Fund, 
which in some instances 
might defeat purpose of 
statute, and deductions of 
amounts due for reim- 
bursement of Govt. which 
are required to be made 
from forfeitures or fines 
applies as well to indebt- 
edness due Govt. instru- 
mentality, and td ad- 
vances of pay or travel 
expenses or allowances, 
but does not apply to in- 
come tax liability, pay- 
ment of which does not 
constitute “reimbursement 
of Government” 
Court-martial forfeitures of 
pay and allowances im- 
posed on Armed Forces 
members which were re- 
duced by amounts due 
Govt. before transfer to 
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SOLDIERS’ HOME, UNITED Page | STATES— Continued 
STATES—Continued Federal aid, grants, ete.— Con. 
Funds—Continued neither appointed, nor are 
Pay forfeitures—Continued their appointments approved 


Indebtedness deductions—Con. 
Soldiers’ Home Perma- 
nent Fund, pursuant to 
24 U.S.C. 44, need not be 
adjusted when debt is 
uncollectible, canceled, or 
collection waived, absent 
statutory requirement that 
any advantage accrue to 
Fund; however, same 
principle does not apply to 
erroneous payments and, 
therefore, erroneous pay- 
ments of Class Q allot- 
ments under Dependents 
Assistance Act of 1950, 
although subsequently 
waived, are for adjust- 


STATE DEPARTMENT 
Appropriations — travel expenses. 


(See Appropriations, obligation, 
travel expenses) 


STATES 
Federal aid, grants, etc. 


Disaster loans—eligibility as pub- 
lic facility—buildings at county 
airport rented to commercial 
enterprises to provide revenue 
for maintenance and operation 
of airport and vacant buildings 
representing potential in- 
come source which were dam- 
aged during hurricane along 
with buildings directly used 
for airport functions are suf- 
ficiently integral and essential 
to airport to be considered 
“public facilities” eligible for 
Federal financial assistance un- 
der 42 U.S.C. 1855-1855g, for 
emergency repairs in view of 
record which indicates that 
when support buildings were 
deeded to county by Federal 
Govt. agreement required that 
they be kept in good repair 
and that income from all of 
buildings is essential to main- 
tenance and operation of air- 
port which can be reused by 
Federal Govt. in event of na- 
tional emergency; therefore, 
no exception will be taken to 
use of Federal funds for emer- 
gency repairs to airport build- 


Employment of retired military 
officers—since State maritime 
academies are established and 
organized under laws of indi- 
vidual States, and instructors 
and employees of academies are 


by any Federal official, retired 
military officers hired by States 
as superintendents, instructors, 
or division officers at State 
maritime academies would not 
hold “office or position” within 
meaning of 5 U.S.C. 59a and 62 
to be subject to dual .compen- 
sation and dual office restric- 
tions of 5 U.S.C. 59a and 62, 
and allocation of funds by Fed- 
eral Govt. to States for opera- 
tion of academies does not 
change fact that salaries of 
positions are paid from State 
funds, Federal funds when in- 
termingled with State funds 
losing their identitv as Federal 


Federal-State conflict 


Constitutional immunity 
Applicability—award of con- 
tract to furnish milk to Vet- 
erans Administration hos- 
pital located in Federal en- 
clave in North Carolina over 
which U.S. has exclusive ju- 
risdiction to low bidder who 
has failed to comply with 
conditions prescribed by 
State for sales to Federal 
agencies is not, by reason of 
Supremacy Clause (Art. VI, 
cl. 2) of Constitution subject 
to State regulations and, 
therefore, award is proper__ 
Waiver—constitutionality of 
Illinois Retailers’ Occupa- 
tion Tax becoming effective 
as to Federal Govt. on 
Aug. 1, 1961, when tax was 
held applicable to State of 
Illinois, the tax—not sales 
tax but personal tax on both 
domestic and foreign con- 
tractors for privilege of do- 
ing business in Illinois—is 
applicable to Govt. orders 
after Aug. 1, 1961, whether 
filled from sources within 
Illinois or shipped into Illi- 
nois from another State and, 
therefore, agencies may re- 
imburse contractors, except 
for submission of doubtful 
claims to Claims Div. of 
GAO, under contracts that 
included tax clause, where 
tax was provided for in con- 
tract as separate item, or it 
ean be established that bid 
price did not include tax be- 
cause of doubt as to its 
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STATES— Continued 
Federal-State conflict— Continued 
Constitutional immunity—Con. 


Page|STATUTES OF LIMITATION— Page 
Continued 
Claims— Continued 


validity, but payment is not 
authoritzed where taxes are 
concealed in bid price, or 
there is no expectation of 
reimbursement, and for pur- 
pose of evaluating future 
procurements, inclusion of 
standard tax clause in bid 
invitation and tax in bid 
price will suffice__. 

Roads in national forests. 
Highways, forests, State, ete., 
roads in national forests) 
Taxes. (See Taxes, State) 


STATION ALLOWANCES 


Military personnel—awaiting orders 
status pending retirement—Coast 
Guard enlisted member who, 
after detachment from overseas 
station in awaiting orders status 
pending disability retirement, 
elected to remain in vicinity of 
overseas station and was charged 
leave to extent available during 
period prior to placement on tem- 
porary disability retired list is 
regarded as coming under 37 
U.S.C. 502(a), which authorizes 
pay and allowances to members 
directed to be absent from duty 
during action on disability retire- 
ment for periods longer than days 
of authorized leave, so that mem- 
ber is entitled to housing and 
cost-of-living allowances and 
special sea and foreign duty pay 
which he would receive at that 
location even though not in duty 
CREE cnnecendcoceenncs-commes 


STATUTES OF LIMITATION 


Claims 
Date of accrual 
Record correction — although 
officer retired under age and 
service requirements of Title 
III, Army and Air Force Vi- 
talization and Retirement 
Equalization Act of 1948, 
attained retired status under 
act of Apr. 3, 1939, 10 U.S.C. 
452 (1952 Ed.), upon cor- 
rection of military records 
subsequent to judgment 
awarding him disability re- 
tired pay, administrative 
payments of disability re- 
tired pay for period between 
judgment and record correc- 
tion, during which time offi- 
cer remained member retired 
under 1948 act, were im- 
proper; however, correction 
of officer’s records to give 
him retired status under 


Date of accrual—Continued 

1939 act in effect validated 
improper payments, and run- 
ning of 10-year limitation 
period of Oct. 9, 1940 act 
during which claim could be 
filed beginning on date of 
record correction, there is no 
statutory bar to payment of 
disability retired pay under 
1939 act for period prior to 
judgment and included in 
record correction. 41 Comp. 
Gen. 283 and B—-143217, Feb. 
19, 1962, modified_ 

Refund claims—claim by VA 
employee for refund of pay- 
ments representing disability 
retired pay received for pe- 
riod Oct. 8, 1946, to Apr. 30, 
1949, when retired pay and 
civilian compensation ex- 
ceeded limitation in sec. 212, 
Economy Act of 1932, 5 
U.S.C. 59a, which claim was 
filed with VA—agency re- 
sponsible for payment of re- 
tired pay during period un- 
der sec. 5 of act of Apr. 3, 
1939—is claim for return of 
monies due to operation of 
double compensation limita- 
tion, subject to 10-year limi- 
tation in act of Oct. 9, 1940, 
81 U.S.C. 71a, rather than 
elaim under act of Apr. 3, 
1939, and fact that Adminis- 
trator of Veterans Affairs 
is vested with final and 
conclusive authority under 
38 U.S.C. 211 is not for 
consideration under 1939 act 
which vested retired pay de- 
termination in Sec. of Army ; 
therefore, in application of 
of 10-year statute, period is 
computed from date of each 
refund and since claim was 
filed in GAO on Aug. 15, 
1961, only refunds made on 
after Aug. 15, 1951, are for 
return 

Trust v. appropriated funds— 
claim for 6 months’ death 
gratuity authorized under 
10 U.S.C. 1475, et seq., may 
not be viewed as claim for 
payment of trust fund de- 
posited with Govt. under 
statutory authority as funds 
of claimant and not subject 
to 10-year statute of limita- 
tions prescribed by act of 
Oct. 9, 1940, 31 U.S.C. 71a, 
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STATUTES OF LIMITATION— 


Continued 
Claims— Continued 
Date of accrual—Continued 

payment of claim being con- 
tingent upon adjudication of 
eligtbility of claimant, who 
is required to establish right 
to gratuity, and upon deter- 
mination of amount due, 
which if payable is made 
from appropriated funds; 
therefore, claimant who 
failed to present proper 
forms for gratuity within 10 
full years after accrual of 
claim at date of death, or de- 
termination of presumptive 
death of member of uni- 
formed services, in absence 
of authority to waive stat- 
ute, is not entitled to pay- 
ment of 6 months’ death 
gratuity incident to mem- 
ber’s death 


STATUTORY CONSTRUCTION 


Administrative construction — not 
changed by statute—although not 
specifically authorized, “standby”’ 
program initiated by Small Busi- 
ness Administration to guarantee 
loans by private financing insti- 
tutions to small business invest- 
ment companies in order to ob- 
tain their participation to effec- 
tuate purpose of sec. 303(b) of 
Small Business Investment Act, 
as amended (15 U.S.C. 683), 
which authorizes Small Business 
Admin. to lend funds to small 
business investment companies to 
extent funds are unavailable from 
private sources, is not inconsist- 
ent with intent of Small Business 
Investment Act, Congress with 
knowledge of standby program 
when sec. 303(b) was amended 
having neither deemed explicit 
provision of law required to au- 
thorize program, nor recorded 
disapproval of program in legis- 
RNR DRO iitintrnicecicinttinen 

Administrative construction weight— 
whether alteration of two naval 
vessels is procured under sec. 2, 
Buy American Act, 41 U.S.C. 10a, 
covering contracts for supplies, 
or sec. 3 of act, 41 U.S.C. 10b, 
covering contracts for public 
works, is immaterial, both sec- 
tions restricting purchases of for- 
eign products and providing ex- 
ception to restrictions when cost 
of domestic products is unreagon- 
able; therefore, low bid on prod- 
uct that is substantially all do- 
mestic need not be rejected in fa- 
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Page | STATUTORY CONSTRUCTION— 


Continued 
vor of higher bid offering all do- 
mestic product on basis that in- 
vitation solicited bids on supplies, 
and absent determination wheth- 
er contracts for construction, al- 
teration, or repair of naval ves- 
sels is governed by secs. 2 or 3, 
Navy’s action in classifying work 
as procurement of items of sup- 
plies covered by sec. 2 of act will 
be accepted under rule of statu- 
tory construction that when stat- 
ute is susceptible of different con- 
structions, administrative con- 
Struction will not be disturbed 
unless erroneous or for most co- 
Ee 


Effective date 


In determining effective date of 
Work Hours Act of 1962, ap- 
proved Aug. 13, 1962, which 
specifies that act “shall take 
effect sixty days after its en- 
actment,”’ use of word “after” 
requires that day from which 
period of time is to be reckoned 
will be excluded from computa- 
tion so that excluding day of 
enactment (Aug. 13, 1962), 
effective date would be 60 days 
thereafter, or from first 
moment of Oct. 12, 1962; 
therefore, overtime payments 
under act must be computed 
from Oct. 12, 1962. Effective 
date was changed from Oct. 13, 
1962, by decision dated Nov. 
20, 

Amendments to salary retention 
provisions of sec. 507 of Classi- 
fication Act of 1949, 5 U.S.C. 
1107, enacted as part of Fed- 
eral Salary Reform Act of 
1962, approved Oct. 11, 1962, 
which included employees in 
grades 16, 17, and 18 under 
benefits and permitted counting 
of any higher grade service 
prior, to demotion toward 2- 
year. qualifying period rather 
than only service in same grade 
or higher grades from which 
reduced are to be regarded as 
effective for reductions occur- 
ring on or after Oct. 14, 1962, 
first day of pay period after 
date of enactment of 1962 act 
in absence of any language 
specifying retroactively effec- 
tive date; therefore, employees 
who would only be eligible for 
benefits under 1962 amend- 
ments but who were demoted 
prior to Oct. 14, 1962, are not 
entitled to salary retention_- 
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Legislative history, title, etc.—elim- Omissions of express language—Con. 


ination of words and phrases— 
costs incurred by defense cost- 
plus prime contractors in partic- 
ipating in invitational exhibits 
sponsored by Area Redevelop- 
ment Administration to display 
materials that could be produced 
in labor surplus areas may not be 
regarded as advertising costs 
which are excepted from prohibi- 
tion in sec. 636 of Department 
of Defense Appropriation Act, 
1962, against use of appropriated 
funds to reimburse defense con- 
tractors for advertising costs, 
particularly in view of fact that 
legislative history indicates that 
purpose of exhibits would have 
come within one of two exemp- 
tions which Congress considered 
and then disregarded; therefore, 
such exhibit costs incurred by de- 
fense contracts are not reimburs- 
able expenses under cost-plus 
contracts 


Omissions of express language 


Retired Regular Army enlisted 
man who is advanced on retired 
list to grade of captain, grade 
he held on active duty under 
appointment in Officers’ Re- 
serve Corps which was perma- 
nent rather than temporary 
appointment, may not have ad- 
vancement to permanent grade 
regarded as coming under sec. 
203(e), Army and Air Force 
Vitalization and Retirement 
Equalization Act of 1948, now 
10 U.S.C. 3964, which author- 
izes advancement of retired 
enlisted men to highest tempo- 
rary grade in which they 
served on active duty, since act 
of 1948 indicates that Congress 
was cognizant of fact that 
members could serve on active 
duty in higher permanent as 
well as higher temporary rank 
so that there is no basis for 
concluding that words “or 
permanent” were inadvertently 
omitted from sec. 203 and since 
in Grayson v. U.S., 137 Ct. Cl. 
779, entitlement to increased 
retired pay was based on serv- 
ice in higher temporary grade, 
it is not basis for advancing 
member to permanent grade___ 

Marine Corps general appointed 
in accordance with act of 
Mar. 21, 1945, whose perma- 
nent grade was attained pur- 


suant to act of Mar. 23, 1946, 
under which upon retirement 
he became entitled to pay and 
allowances prescribed by 1945 
act for rear admiral of upper 
half, but whose pay and allow- 
ances were frozen by act of 
May 20, 1958, which excluded 
1946 act from its coverage, 
is precluded from receiving 
increase provided by act of 
July 10, 1962, in rate of 
basis allowances for quarters 
prescribed by Career Compen- 
sation Act, as amended, for 
rear admiral of upper half, 
in absence of specific language 
in 1962 act removing restric- 
tion in 1958 act freezing pay 
and allowances of officers 
covered by 1946 act; therefore, 
prior special statutory provi- 
sion remaining in effect as 
qualification of or exception to 
later general statute, retired 
general is not entitled to in- 
creased rate of basic allowance 
for quarters authorized by 1962 


Prospective effect of acts—restric- 


tion in military pay increase act 
of May 20, 1958, which changed 
formula for computation of re- 
tired pay to prevent accumulation 
after May 31, 1958, of further 
credit for inactive service (10 
U.S.C. 1405) should be applied 
prospectively only so that Reg- 
ular Army officer who, after 3 
years on temporary disability 
retired list from 1957 to 1960, 
is recalled to active duty and 
subsequently makes application 
for retirement on length of serv- 
ice under 10 U.S.C. 3911, is not 
precluded from having inactive 
service on temporary disability 
retired list earned through 
May 31, 1958, included for per- 
centage multiplier purposes in 
computation of his retired pay. 


SUBSIDIES 
Vessels. (See Maritime Matters, 


subsidies) 


SUBSISTENCE 
Per diem 


Headquarters—authority—in  ab- 
sence of specific authority in 
Post Office Department Appro- 
priation Act (Title II, Pub. L. 
87-575), or any other statute, 
authorizing exception to gen- 
eral rule that Govt. may not 
pay subsistence expenses of or 
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SUBSISTENCE— Continued 
Per diem—Continued 
furnish free food to civilian 


Page | SUBSISTENCE—Continued 
Per diem—Continued 
Military personnel— Continued 


employees at headquarters in 
addition to regular compensa- 
tion, even though work may be 
performed under unusual con- 
ditions, reimbursement may not 
be made to official of Fost Of- 
fice Dept. who made himself 
voluntary creditor of U.S. by 
expenditure of personal funds 
to provide food for employees 
required to remain on duty be- 
yond regular official duty 
hours, 5 U.S.C. 71 prohibiting 
any civil officer of Govt. from 
receiving any compensation or 
perquisites beyond compensa- 
tion allowed by law 
Military personnel 
Sports, etc., events——-Air Force 
members who in connection 
with sports programs attend 
coaches’ and officials’ train- 
ing schools under temporary 
duty orders designating 
them as command supervi- 
sors are not entitled to per 
diem and transportation pay- 
ments, even though par. 18c, 
Air Force Reg. No. 34-47, 
dated May 31, 1961, author- 
izing sports programs, pro- 
vides travel and per diem ex- 
penses for command super- 
visor who is in charge of 
sports team, members having 
been assigned to teams for 
training and not to assume 
command, and mere desig- 
nation on travel orders of 
members as command super- 
visor, absence performance 
of that duty, does not entitle 
them to travel at Govt. ex- 
pense ; therefore, temporary 
duty of trainees not consti- 
tuting public business as 
contemplated in par. 3050, 
Joint Travel Regs., issued 
pursuant to sec. 303, Career 
Compensation Act of 1949, 
as amended, 37 U.S.C. 2538, 
appropriated funds may not 
be used to pay travel and 
per diem expenses of mem- 


computation of per diem 
members of uniformed serv- 
ices assigned to courier serv- 
ice located in Pentagon who 
incident to escorting classi- 
fied material return to duty 
station from Friendship In- 
ternational Airport by 


trucking services available 
only td courier service are 
entitled to have included 
time necessary for return 
travel from Friendship to 
Pentagon, requirement of 
par. 4204-3, Jt. Trav. Regs., 
for computation of per diem 
allowances on basis of com- 
mon carriers’ schedules per- 
taining only where terminal 
of carriers are situated 
within defined limits of mem- 
bers’ duty stations or in 
nearby area readily and eas- 
ily accessible by public car- 
rier; therefore, Friendship 
International Airport being 
outside of what may reason- 
ably be considered duty sta- 
tion of members, they were 
in travel status, and are en- 
titled to per diem from time 
of departure from National 
Airport to return to Penta- 


Reduction 


Breakdown of privately owned 
automobile used on official 
business—breakdown or fail- 
ure in operation of privately 
owned automobile in which 
employee is traveling on of- 
ficial business under proper 
orders need no longer be 
classed as matter personal to 
employee and not incident 
to his official duty; there- 
fore, when employee is de- 
layed in official travel by rea- 
son of breakdown of his au- 
tomobile, use of which was 
determined to be advantage- 
ous to Govt., his per diem 
allowance should not be re- 
duced, if period of delay was 
reasonable and_ traveler’s 
action following breakdown 
of vehicle accords with ad- 
ministrative instructions, or 
is approved administratively. 
20 Comp. Gen. 120, modified. 

Conference meals — although 
employee who incident to at- 
tending conference on official 
business claims actual | ex- 
penses in Meu of per diem 
authorized and cost of s0- 
cial functions associated 
with conference may not be 
paid actual expenses in ab- 
sence of authorization or ap- 
proval required by sec. 3, 
Travel Expense Act of 1949, 
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SUBSISTENCE—Continued 


Per diem—Continued 
Reduction—Continued 
as amended, 5 U.S.C. 836, 
and sec. 6.12, Standardized 
Govt. Travel Regs., for al- 
lowance of actual expenses, 
he may be paid expense of 
banquet as cost of confer- 
ence with appropriate deduc- 
tion from per diem, as speci- 
fied in sec. 6.7 of regula- 
tions, upon administrative 
determination that attend- 
ance at banquet was neces- 
sary to full participation 
in conference, reimburse- 
ment on actual expense basis 
under sec. 3 of 1949 act be- 
ing inappropriate for pay- 
ment of extraordinary costs 
of banquet attendance as 
part of conference meeting-- 


SUBSISTENCE ALLOWANCE 


Rations in kind availability—deter- 
mination—enlisted men of Air 
Force at overseas location who 
prior to availability of messing 
facilities resided on local econ- 
omy and were paid basic subsist- 
ence allowance at rete authorized 
when rations in kind are not 
available may not continue to be 
paid such rate on basis of general 
determination that distance be- 
tween residence and place of duty 
made it impracticable to use 
available mess, sec. 301, Career 
Compensation Act of 1949, as 
amended, 37 U.S.C. 402, and B.O. 
No. 10119, dated Mar. 27, 1950, 
requiring determination of im- 
practicability to be made on basis 
of each member’s individual cir- 
cumstances, distance between- 
residence and mess not being fac- 
tor for consideration ; therefore, 
basic allowance for subsistence at 
any rate in excess of separate ra- 
tions rate may not be authorized 
unless use of mess would inter- 
fere with accomplishment of or- 
ganization’s mission, or meals 
are missed because of scheduled 


SURPLUS PROPERTY 


(See Property, public, surplus) 


TAXES 


Exemption certificates — gasoline 
tax—irrespective of fact that 
Federal Govt. is not liable for 
Georgia Motor Fuel Tax imposed 
on gasoline purchases for Georgia 
National Guard under Federal 
petroleum supply contracts on 
premise that activity is State 
agency and that grants of Fed- 
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TAXES—Continued 


eral funds lose their identity and 
become State funds, even though 
supplies necessary to uniform, 
arm, and equip National Guard 
are paid from appropriated 
funds, disbursed by and subject 
to control of Federal Govt., re- 
imbursement of tax paid by sup- 
pliers of gasoline being provided 
for under contracts, suppliers 
should be required to execute tax 
exemption certificates (Stand. 
Form 1094—-Rev.) before reim- 
bursement is made to them, in 
order to protect interests of U.S. 
and immunity of National Guard 
from State tax, and certificates 
reported for collection pursuant 
to 7 GAO Policy and Procedures 
Manual for Guidance of Federal 
Agencies 4830.20. 
State 
Business privilege—Government li- 
ability—constitutionality of Il- 
linois Retailers’ Occupation 
Tax becoming effective as to 
Federal Govt. on Aug. 1, 1961, 
when tax was held applicable 
to State of Illinois, the tax— 
not sales tax but personal tax 
on both domestic and foreign 
contractors for privilege of do- 
ing business in Illinois—is ap- 
plicable to Govt. orders after 
Aug. 1, 1961, whether filled 
from sources within Illinois 
or shipped into Illinois 
from another State and, there- 
fore, agencies may reimburse 
contractors, except for submis- 
sion of doubtful claims to 
Claims Div. of GAO, under con- 
tracts that included tax clause, 
where tax was provided for in 
contract as separate item, or 
it can be established that bid 
price did not include tax be- 
cause of doubt as to its valid- 
ity, but payment is not author- 
ized where taxes are concealed 
in bid price, or there is no ex- 
pectation of reimbursements, 
and for purpose of evaluating 
future procurements, inclusion 
of standard tax clause in bid 
invitation and tax in bid price 
will suffice 
Constitutionality 
Assessment vo. service charge— 
surcharge on sewerage serv- 
ices imposed by municipal- 
ity, incident to issuance of 
revenue bonds to finance im- 
provement of sewer and wa- 
ter systems, upon quarters 
occupied by Govt. under lease 
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TAXES—Continued 
State—Continued 
Constitutionality——Continued 


obligating Govt. to pay wa- 
ter and sewerage service 
charges is not assessment to 
amortize revenue bonds, but 
sewer service charge relat- 
ing to services needed by 
Govt. that involves its con- 
tractual obligation to lessor 
and uot its immunity from 
local taxation, and Govt. 
having assumed _ responsi- 
bility for any sewerage serv- 
ice charges imposed upon 
lessor by municipal Govern- 
ment, surcharge, valid part 
of service charge may be paid 


under terms of lease_...._~ 


Court costs—cost of litigation 
undertaken by contractor at 
request of General Services 
Administration contracting 
officer to test constitutional- 
ity of State tax as it affects 
Idaho tax on gasoline se- 
cured by Atomic Energy 
Commission through Federal 
Supply Schedule contracts 
entered into pursuant to sec. 
201 (a) (3), Federal Property 
and Administrative Services 
Act of 1949, as amended, 40 
U.S.C. 481(a) (3), which au- 
thorizes Administration to 
procure and supply personal 
property for use of executive 
agencies, is cost incurred by 
Administration in carrying 
out its normal duties and 
functions to protect interest 
of U.S. for which appropri- 
ations of other agencies are 
not available in absence of 
express statutory language, 
and outcome of litigation es- 
tablishing precedents appli- 
cable to purchases of all or- 
dering agencies in taxing 
State, Atomic Energy Com- 
mission is not required to 
reimburse part of litigation 
expenses incurred by Admin- 
istration to test constitu- 
theneiity of tht. <.nnnciecce 


Gasoline 


California — Federal roads— 
State of California having 
agreed that U.S. is entitled 
to refund under sec. 8101(a), 
Revenue and Taxation Code 
of California of motor 
fuel tax that is assessable 
on gasoline used in motor ve- 
hicles operated upon public 


highways and which was 
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State— Continued 
Gascline—Continued 


paid on fuel used in Govt. 
vehicles operated exclusively 
within confines of Joshua 
Tree National Monument, a 
Federal enclave where roads 
constructed and maintained 
with Federal funds are not 
public highways within 
meaning of sec. 8101(a), all 
Government agencies oper- 
ating in State of California 
should take appropriate ac- 
tion with respect to motor 
vehicle fuel tax refunds in 
DD Riiitittimnaciniinwe 
Recovery procedure 
Erroneous payment of State 
(New Mexico) gasoline 
taxes to gasoline compa- 
nies by Federal agencies 
is principally fault of Fed- 
eral Govt. rather than 
gasoline companies which 
were no more than chan- 
nel through which pay- 
ments were made to 
State; therefore, with- 
holding of amounts rep- 
resenting State taxes from 
gasoline companies is not 
proper and on refusal of 
State to refund taxes, debt 
should be reported to 
Claims Division of Gen- 
eral Accounting Office for 
collection pursuant to in- 
structions for uncollect- 
ible tax refund claims in 
7 General Accounting Of- 
fice Policy and Procedures 
Manual for Guidance of 
Federal Agencies 4830.20_ 
Irrespective of fact that Fed- 
eral Govt. is not Hable for 
Georgia Motor Fuel Tax 
imposed on gasoline pur- 
chases for Georgia Na- 
tional Guard under Fed- 
eral petroleum supply con- 
tracts on premise that ac- 
tivity is State agency and 
that grants of Federal 
funds lose their identity 
and become State funds, 
even though supplies nec- 
essary to uniform, arm, 
and equip National Guard 
are paid from appropri- 
ated funds, disbursed by 
and subject to control of 
Federal Govt., reimburse- 
ment of tax paid by 
suppliers of gasoline be- 


ing provided for under 
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TAXES—Continued Page | TELEPHONES Page 
State—Continued Billing procedure—advance  pay- 
Gasoline—Continued ment—proposed billing change to 
Recovery procedure—Continued provide for advance payment of 
contracts, suppliers should local telephone service may not 
be required to execute tax be approved on basis that excep- 
exemption certificates tions have been recognized to ad- 
(Stand. Form 1094-Rev.) vance payment prohibition in 31 
before reimbursement is U.S.C. 529, exceptions to prohibi- 
made to them, in order to tion having been extended only 
protect interests of U.S. when provided for in either legis- 
and immunity of National lative or appropriations acts, and 
Guard from State tax, and for State or local governments 
certificates reported for because of their established finan- 
collection pursuant to 7 cial responsibility, but not for 
GAO Policy and Proce- any other group, including those 
dures Manual for Guid- rendering public utility services ; 
ance of Federal Agencies therefore, billing of Govt. on dif- 
NE tod tateteearieacem 631 ferent terms than those of other 
Income tax withholding—Federal telephone subscribers presenting 
employees—voluntary salary no unsurmountable problems 
allotments for State and Dist. with telephone companies gener- 
of Columbia income taxes by ally, no particular accounting ad- 
employees who are not subject vantage can be perceived to pro- 
to mandatory tax withholding posed billing change and local 
may be permitted by regulation telephone bills should continue to 
issued by Civil Service Commis- be paid after rendition of service_ 659 
sion provided that in accord- TIME 
ance with sec. 5 of Pub. L. 87- Temporary periods—sea duty pay to 
304, 5 U.S.C. 3075, salary with- Navy enlisted crew members of 
holding is based upon written submarines during 150-day period 
request or authorization of em- submarines are undergoing alter- 
ployee, and while fee or charge ations and repairs, and berthing 
for cost of withholding tax and messing facilities aboard 
may not be exacted from State crafts are inoperative but avail- 
or Dist. of Columbia, charge able nearby, may not be paid on 
against employee may be, but basis that due to peculiarities of 
is not required to be, made de- eonstruction, submarine  over- 
pending on policy of employing hauls present entirely different 
agency under Title V, Inde- problems than those considered 
pendent Offices Appropriation in 40 Comp. Gen. 618, departure 
Act, 1952, 5 U.S.C. 140, or from the construction of term 
whether uniform fee is imposed “temporarily” as used in sec. 
by Presidential action......- 663 2(a)(1) (il) of E.O. No. 10821 to 
Refunds—State of California hav- mean period not in excess of 90 
ing agreed that U.S. is entitled days being unwarranted, as pe- 
to refund under sec. 8101(a), riod of time during which facili- 
Revenue and Taxation Code ties are temporarily out of oper- 
of California of motor fuel ation within meaning of Execu- 
tax that is assessable on tive order should not vary on ba- 
gasoline used in motor vehicles sis of type vessel involved, and, 
operated upon public highways also, extent of term should be 
and which was paid on fuel same for all members whether as- 
used in Govt. vehicles operated signed to vessels or submarines. 24 
exclusively within confines of TRANSPORTATION 
Joshua Tree National Monu- Accessorial charges—damage, loss, 
ment, a Federal enclave where etc., of property—Government li- 
roads constructed and main- ability—charges for cartage and 
tained with Federal funds are accessorial services furnished on 
not public highways within intrastate shipment of household 
meaning of sec. 8101(a), all goods which had been destroyed 
Government agencies operat- by fire at origin storage in transit 
ing in State of California point while awaiting street direc- 
should take appropriate action tion at destination point specified 
with respect to motor vehicle in Govt. bill of lading are not due 
fuel tax refunds in that State. 593 carrier under contract requiring 
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ultimate destination delivery of 
household goods and bill of lad- 
ing constituting single unified 
transaction; therefore, services 
of packing, cartage, and storage 
incidental to actual transporta- 
tion of household goods are part 
of unified transaction, and ina- 
bility to furnish street address 
at time shipment was tendered 
does not mean destination of 
shipment was storage warehouse 
at origin, and carrier failing to 


accomplish delivery in accordance 
with terms of Govt. bill of lading, 
Govt. is not liable for charges 
accruing to storage location__~~ 
Automobiles—military personnel— 
foreign made automobile—cost of 
shipping privately owned foreign 
automobile purchased after May 
7, 1961, by commercial vessel 
when port officials refused to 
accept it on basis of power 
of attorney issued to his 
agent by Air Force officer reas- 
signed to U.S. prior to delivery 
of automobile may not be reim- 
bursed to officer, par. 5802, AF 
Manyal 75-4A, prohibiting ship- 
ment of foreign automobiles pur- 
chased overseas after May 7, 
1961, via Govt. facilities, or re- 
imbursement for shipment by 
eommercial facilities at personal 
expense, and par. 5804 requiring 
shipping officer arrangements for 
entitlement to shipment pursuant 
to 46 U.S.C. 1241(c) at Govt. ex- 
pense on commercial American 
vessels and prohibiting accept- 
ance at loading port of vehicle 
from agent of member who did 
not have physical possession of 
vehicle before his departure to 
U.S.; therefore, in absence of 
administrative determination 
that best interests of Govt. and 
officer would be served by ship- 
ment at later date by agents of 
Govt., port authorities properly 
refused to accept officer’s car 
from his agent after his depar- 
I it stent innne dee 
Dependents 
Military personnel 
Advance travel of dependents— 
administrative approval — 
where in contemplation of 
deactivation of Air Force 
Base officer is selected for 
overseas assignment at 
which he elected to serve 
unaccompanied by depend- 
ents, but before overseas 
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Dependents—Continued 


Military personnel— Continued 
orders issued he was given 
humanitarian assignment 
within U.S., under orders is- 
sued about same time over- 
seas transfer would have 
been made is entitled to re- 
imbursement for advance 
travel of dependents and to 
dislocation allowance inci- 
dent to permanent duty sta- 
tion transfer within U.S., on 
basis of administrative de- 
termination that transfer 
was for need of service, and 
acceptance of commanding 
officer’s certificate submitted 
under par. 7000-9, Joint 
Travel Regs., that officer was 
advised prior to issuance of 
overseas assignment orders 
that they would issue as ap- 
plying to advance travel of 
dependents to officer’s new 
duty station in U.S _------ 

Children—under five—at time of 
member’s retirement—mem- 
ber of uniformed services 
stationed overseas who upon 
retirement delayed return to 
home of selection for a year 
during which time daughter 
became 5 years of age is not 
entitled to monetary allow- 
ance in lieu of transporta- 
tion for land portion of 
daughter’s travel under par. 
7003, Joint Travel Regs., 
authorizing transportation 
of dependents 5 years of age 
or over, pars. 4158-1 and 
7012-1 providing for entitle- 
ment to transportation of 
member and dependents as of 
when he retires, and while 
performance of travel is per- 
mitted within 1 year after 
member’s termination of ac- 
tive duty, his travel rights 
accrue as incident of and at 
time of retirement, and de- 
lay in travel does not estab- 
lish additional period of time 
during which home of selec- 
tion travel rights may be in- 
creased or decreased by 
events occurring subsequent 
OD SR tedtticwcnns 

Circuitous routes—transporta- 
tion of dependents of mem- 
bers of uniformed services to 
temporary duty stations 
overseas to which members 
have been assigned incident 
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Dependents— Continued 


Military personnel—Continued 


to ordered permanent change 
of overseas station is not 
provided for by 37 U.S.C. 
406, and, therefore, there is 
no authority for promulga- 
tion of regulations to permit 
travel of dependents to mem- 
ber’s permanent duty station 
via his temporary duty 
points, subpar. (a) limiting 
transportation of dependents 
incident to ordered perma- 
nent change of station to 
distance from old to new 
permanent station, and ex- 
ceptions to this general rule 
in subpar. (e) applying only 
to situations where orders 
have not been issued, or 
have been issued under cir- 
cumstances precluding their 
use as authority for trans- 
portation of member's de- 


Although subsequent infor- 
mation evidences Marine 
Corps enlisted member 
was not reduced to his 
lowest enlisted grade until 


Military personnel—Continued 
Court-martial sentence—Con. 


completion of appellate re- 
view of general court-mar- 
tial that sentenced him to 
dishonorable discharge, 
forfeiture of all pay and 
allowances, and confine- 
ment, automatic reduction 
provided by Article 58a, 
Uniform Code of Military 
Justice, upon approval of 
court-martial sentence by 
convening authority not 
being required by naval 
regulations, and that, 
therefore, member was in 
grade of sergeant (E—-4)— 
eligible grade for trans- 
portation of dependents 
and dislocation allow- 
ance—on effective date of 
orders transferring him 
after confinement from 


tion of dependent from place 
of marriage to new station, 
not to exceed constructive 
cost to Govt. had transporta- 
tion been provided from old 


eee 287 Disciplinary Command to 
Court-martial sentence Quantico pending review 
Notwithstanding absence of of his case, member is, 
evidence to establish that nevertheless, not entitled 
Marine Corps’ sergeant to travel and transporta- 
(E-4) was reduced to tion allowances, his as- 
grade of private under signment pending appel- 
general court-martial for late review of his sentence 
confinement and_ subse- being of a temporary na- 
quent punitive discharge, ture, transfer orders are 
member, nevertheless, is not competent permanent 
not entitled to payment change of station orders 
for travel of his depend- under which member is 
ents and to dislocation eligible to receive benefits 
allowance for shipment of provided by 37 U.S.C. 404 
his household effects inci- for members authorized 
dent to orders releasing permanent change of sta- 
him from _ disciplinary tion. 42 Comp Gen. 222, 
command and_ transfer- MTIINOG  isirtnicaicticdcidicime 568 
ring him for duty pend- Dependant acquired after issu- 
ing review of his case by ance of orders—Marine Corps 
Court of Military Appeals, officer detached from over- 
par. 126e of Manual for seas station from which de- 
Courts-Martial, 1951, and pendents were restricted and 
E.O. No. 10652, Jan. 10, assigned, without temporary 
1956, in effect at time of duty en route, to permanent 
court-martial, providing station in U.S. under orders 
for automatic reduction of authorizing 30 days’ delay, 
member to lowest pay plus travel time, amended 
grade, and, therefore, at time of reporting at de- 
member not meeting E-4 barkation point te authorize 
pay grade for entitlement additional delay, who is mar- 
to transportation of de- ried before uew reporting 
pendents and dislocation time authorized, is entitled 
allowance, there is no au- under par. 7060-2, Joint 
thority to pay his claim__ 222 Travel Regs., to transporta- 
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to new station, restricted 
status of old station not 
limiting entitlement, and re- 
porting at debarkation point 
being viewed as temporary 
duty in accordance with par. 
5015.1d, Marine Corps Per- 
sonnel Manual, effective date 
of member’s orders for trans- 
portation of dependent is for 
determination pursuant to 
par. 3003-1b2 of regula- 
tions; therefore, additional 
time allowed for reporting 
extending beyond marriage 
date, member is entitled to 
transportation of dependent 
acquired before effective date 
of permanent change of sta- 
a 
Dependent acquired while on 
temporary duty—to provide for 
reimbursing members of uni- 
formed services for travel of 
dependents acquired before 
effective date of orders while 
at or en route from tempo- 
rary duty station, Secretary 
of Military Establishment 
concerned, under broad stat- 
utory authority vested in 
him under 37 U.S.C. 406(c) 
to prescribe conditions and 
limitations of member’s en- 
titlement upon permanent 
change of duty station to 
allowances authorized by 
sec. 406(a) for travel of de- 
pendents, may either retain 
par. 7060, Joint Travel 
Regs., to limit entitlement to 
that from temporary duty 
station to new permanent 
duty station, or revise regu- 
lation by adopting one of two 
proposals—(1) transporta- 
tion from place where de- 
pendent is acquired to new 
permanent duty station in 
all cases regardless of 
whether permanent duty sta- 
tion is outside or within 
U.S. ; or (2) authorize trans- 
portation only in cases when 
permanent change of duty 
station is from overseas to 
DOE tiadctcntiinibawntiimrn 
Dislocation allowance — vessel 
and port changes—Reserve 
members of Navy who, when 
home port or home yard of 
vessel to which they are as- 
signed is changed incident to 
process of releasing them 
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from active duty, move their 
dependents to another loca- 
tion have not had change of 
station which bears any rela- 
tion to performance of duty 
aboard vessel or at home port 


to constitute permanent 
change of station under sec. 
803(c), Career Compensa- 


tion Act of 1949, 37 U.S.C. 
253(c), for entitlement to 
dislocation allowance, and 
fact that members were not 
released from duty until 
approximately 1 month after 
effective date of change of 
home port does not afford 
any basis for conclusion that 
change was for any purpose 
other than release of mem- 
bers from active duty__---- 
Release from active duty—En- 
listment prior to selection of 
home—although Reserve offi- 
cer of uniformed services 
who when involuntarily re- 
leased to inactive duty does 
not select home for purpose 
of entitlement to travel and 
transportation allowances 
provided by par. 4158-1a, 
Joint Travel Regs., accrues 
no entitlement to transpor- 
tation of dependents and 
household effects incident to 
that release, subsequent en- 
listment in Regular Army 
entitles him to transporta- 
tion of dependents and 
household effects to first per- 
manent station not to exceed 
distance from home; how- 
ever, member not having se- 
lected home, if he continued 
to maintain dependents at 
old duty station until enlist- 
ment, he would be entitled 
to transportation-for depend- 
ents and household effects to 
first permanent station from 
place where located on date 
of enlistment not to exceed 
cost from old station, and, 
if not, entitlement to trans- 
portation to permanent sta- 
tion would be from place lo- 
cated at time of enlistment 
not to exceed cost from 
place of enlistment... . 


Ship based mobile units—Navy 


members who are assigned 
to ship based fleet activity 
mobile units when they re- 
ceive notice that home port 
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of vessel is changed but who 
do not move dependents to 
new station until sometime 
after effective date in notice 
because unit is deployed 
overseas at the time, never- 
theless, must have statutory 
designation of home port of 
vessel as members’ perma- 
nent station in sec. 303(c), 
Career Compensation Act of 
1949, 37 U.S.C. 253(c), ap- 
plied so that effective date in 
orders directing change of 
home base of vessel is date 
for determining members’ 
dependents who are entitled 
to transportation at Govt. 
expense rather than con- 
structive date on which unit 
actually moved to new base_ 


Temporary duty—en route to 


permanent overseas station— 
transportation of depend- 
ents of members of uni- 
formed services to temporary 
duty stations overseas to 
which members have been 
assigned incident to ordered 
permanent change of over- 
seas station is not provided 
for by 37 U.S.C. 406, and, 
therefore, there is no author- 
ity for promulgation of reg- 
ulations to permit travel of 
dependents to member’s per- 
manent duty station via his 
temporary duty points, sub- 
par. (a) limiting transpor- 
tation of dependents incident 
to ordered permanent change 
of station to distance from 
old to new permanent sta- 
tion, and exceptions to this 
general rule in subpar. (e) 
applying only to situations 
where orders have not been 
issued, or have been issued 
under circumstances preclud- 
ing their use as authority 
for transportation of mem- 
ber’s dependents____..--.. 


Time of accrual of rights— 


Navy officer married while 
on authorized leave who 
traveling by privately owned 
vehicle, under orders di- 
rected him to report to ship 
without specifying report- 
ing date or mode of trans- 
portation to be used, reports 
to new permanent duty sta- 
tion prior to expiration of 
leave and authorized travel 


167 


287 


time may be paid monetary 
allowance in lieu of trans- 
portation for travel of wife, 
determination of effective 
date of travel orders under 
par. 3003-1b, Joint Travel 
Regs., being on basis of ac- 
tual commercial carrier 
(rail) schedules rather than 
im accordance with Navy 
Travel Instructions provid- 
ing that travel time by pri- 
vately owned automobile in 
excess of authorized travel 
by common carrier will be 
added to date of detachment, 
and officer having been mar- 
ried on date he was required 
to commence travel in order 
to reach destination on date 
he reported, had dependent 
on effective date of orders 
within meaning of par. 
7060-2 and is entitled to re- 
imbursement for cost of de- 
pendent’s travel__.......-- 
Transfer at member’s request— 
Navy enlisted member whose 
change of duty station or- 
ders pending transfer to 
Fleet Reserve and _ subse- 
quent release to inactive 
duty were issued at his re- 
quest, conditioned on ac- 
eeptance of allowances to 
cover move to home of selec- 
tion and execution of irrev- 
ocable waiver to future 
claim for travel or trans- 
portation expenses is not en- 
titled to travel allowances 
incident to transfer to sep- 
aration activity in area of 
home of selection, as char- 
acter of orders issued at re- 
quest of and for convenience 
of member was permissive 
rather than directive, pre- 
cluding payment of travel 
allowances subsequent’ to 
date of waiver to entitle- 
ment to further travel al- 
lowance payments_._--~-~-- 
Household effects 

Delivery impossibility — payment 
basis—charges for cartage and 
accessorial services furnished 
on intrastate shipment of 
household goods which had 
been destroyed by fire at origin 
storage in transit point while 
awaiting street direction at 
destination point specified in 
Govt. bill of lading are not due 
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carrier under contract requir- 
ing ultimate destination deliv- 
ery of household goods and bill 
of lading constituting single 
unified transaction; therefore, 
services of packing, cartage, 
and storage incidental to ac- 
tual transportation of house- 
hold goods are part of unified 
transaction, and inability to 
furnish street address at 
time shipment was tendered 
does not mean destination of 
shipment was storage ware- 
house at origin, and carrier 
failing to accomplish delivery 
in accordance with terms of 
Govt. bill of lading, Govt. is 
not liable for charges accruing 
to storage location..._...-.-- 


Military personnel 


Advance shipments—approval— 
where in contemplation of 
deactivation of Air Force 
Base officer is selected for 
overseas assignment at which 
he elected to serve unaccom- 
panied by dependents, but 
before overseas orders issued 
he was given humanitarian 
assignment within U.S., un- 
der orders issued about same 
time overseas transfer would 
have been made is entitled 
to reimbursement for ad- 
vance travel of dependents 
and to dislocation allowance 
incident to permanent duty 
station transfer within U.S., 
on basis of administrative 
determination that transfer 
was for need of service, and 
acceptance of commanding 
officer’s certificate submitted 
under par. 7000-9, Joint 
Travel Regs., that officer was 
advised prior to issuance of 
overseas assignment orders 
that they would issue as ap- 
plying to advance travel of 
dependents to officer’s new 
duty station in U.S__-.---- 

Release from active duty—en- 
listment prior to selection of 
home—although Reserve offi- 
cer of uniformed services 
who when involuntarily re- 
leased to inactive duty does 
not select home for purpose 
of entitlement to travel and 
transportation allowances 
provided by par. 4158-1a, 
Joint Travel Regs., accrues 
no entitlement to the trans- 
portation of dependents and 
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household effects incident to 
that release, subsequent en- 
listment in Regular Army 
entitles him to transporta- 
and 
household effects to first per- 
manent station not to exceed 
how- 
ever, member not having se- 


tion of dependents 


distance from home; 


lected home, if he continued 
to maintain dependents at 


old duty station until enlist- 


ment, he would be entitled to 
transportation for depend- 
ents and household effects to 
first permanent station from 
place where located on date 
of enlistment not to exceed 
cost from old station, and, if 
not, entitlement to trans- 
portation to permanent sta- 
tion would be from place lo- 
cated at time of enlistment 
not to exceed cost from 
place of enlistment..._.___ 
Overseas employees—removals, sus- 
pensions, etc.—excess cost lia- 
bility—transportation of 
household effects of overseas 
employee in excess of author- 
ized weight allowance incident 
to reduction-in-force action 
which, on appeal, is determined 
to have been improper, does not 
come under back pay act of 
Aug. 24, 1912, as amended, 5 
U.S.C. 652, which authorizes 
only payment of compensation 
not incidental expenses for im- 
proper removals, but must be 
considered as_ transportation 
incident to return of overseas 
employee for reasons beyond 
his control, subject to weight 
allowance limitations in sec. 7 
of Administrative Expenses 
Act of 1946, 5 U.S.C. 73b-3, 
and E.0. No. 9805; as amend- 
ed; therefore, employee may 
not be relieved of payment for 
excess weight costs ip transpor- 
tation of his household effects 
to U.S. and return to overseas 
station upon restoration to 


Section 22 quotations—military im- 
pedimenta—base for charging 
civilian agency—offer under 
sec. 22, Interstate Commerce 


Act to transport in passenger 


train service Atomic Energy 
Commission shipments of 
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training material in Govt- 
owned cars under same condi- 
tions and at same rates as 


those available for transporta- 
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tion of military impedimenta is 
offer to move shipments under 
sec. 22 quotation of Joint Mil- 
itary Passenger Agreement in 
effect at time transportation 
service is furnished, and per- 
tinent agreement providing 
that charges for transporting 
military impedimenta will be 
same amount in dollars and 
cents as would apply if ship- 
ments moved in regular freight 
train service under current tar- 
iffs and agreement with mili- 
tary authorities, sec. 22 quo- 
tation offered to Atomic En- 
ergy Commission requires that 
basis of charges in appropriate 
Joint Military Passenger 
Agreement apply equally in 
computing charges for trans- 
portation of training mate- 


Requests—issuance, use, etc.—credit 


cards—credit cards system for 
procurement of passenger air 
transportation services which 
would require issuance of trans- 
portation request after travel had 
been. performed, necessitate 
changes in uniform billing and 
payment procedures, and jeopard- 
ize controls designed to minimize 


Enlistment extension, discharge, 
reenlistment, etc. 

Enlisted Air Force member 
who upon cancellation of 
voluntary l-year extension 
of 4-year enlistment for pur- 
pose of immediate reenlist- 
ment is discharged at expira- 
tion of 4-year term of service 
is entitled to payment for ac- 
crued leave and travel allow- 
ance, member not having 
commenced service under ex- 
tension he is considered dis- 
charged at expiration of 
term of service rather than 
for purpose of enlistment, 
even though cancellation of 
extension was to permit 
member to reenlist imme- 
diately following discharge ; 
however, when service com- 


ing extended to Army and 
Air Force members provision 
in 1912 act, 10 U.S.C. 6295, 
leaving any right, privilege, 
or benefit unaffected by dis- 
charge before completion of 
enlistment or extended en- 
listment, except that of en- 
titlement to pay and allow- 
ances for period not served, 


rials for Commission... 203 mences under extended en- 
Tariffs—construction—Joint Mili- listment following normal 
tary Passenger Agreement un- date of expiration of enlist- 
der sec. 22, Interstate Com- ment, then extension has 
merce Act for transportation become fully effective and 
of military impedimenta in pas- discharge based on cancella- 
senger service is in nature of tion of extension before com- 
special tariff covering specified pletion of obligated period of 
transportation services for service in order to reenlist is 
Govt. and like any other tariff discharge for purpose of con- 
is to be construed according to tinuing in service with- 
meaning which words used rea- in contemplation of par. 
sonably convey; therefore, of- 4157-4, Joint Travel Regula- 
fer to transport military im- tions, 37 U.S.C. 501(b) (1), 
pedimenta in passenger train and payment for accrued 
service at same charge—‘the leave and travel allowance is 
same amount in dollars and ee 447 
cents’—as if shipment had Although Army and Air Force 
moved in regular freight serv- enlisted members now are 
ice requires determination of permitted under act of July 
what normal freight charges 12, 1955, 10 U.S.C. 38263 
would be on like shipment of and 8263, to extend enlist- 
military impedimenta in ments for less than 1 year 
freight service, and then those and to receive pay and al- 
charges (dollars and cents) are lowances, pursuant to 37 
to be applied via passenger U.S.C. 906, as though they 
NE kiaca a edaannsens 203 had reenlisted, act not hav- 
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Enlistment extension, discharge, 
reenlistment, ete.— Continued 
member who voluntarily ex- 
tended enlistment for 5 
months and was serving in 
extension period at time of 
discharge is not deemed dis- 
charged at expiration of 
term of service but for pur- 
pose of reenlistment and, 
therefore, payment of travel 
allowance and unused ac- 
crued leave is unauthorized ; 
however, member is entitled 
to lump-sum payment for 
accrued leave at time exten- 
sion of enlistment became 
effective, unless he elected to 
carry leave forward__----- 


TRAVEL EXPENSES 
Actual expenses—predetermined rates 


in high cost areas—travel regula- 
tions to authorize reimbursement 
on basis of predetermined maxi- 
mum actual subsistence rates for 
normal, routine travel on tempo- 
rary duty assignments in high 
cost of living localities having ef- 
fect of inducing authorization or 
approval of actual expense sub- 
sistence without appropriate con- 
sideration in each case of actual 
facts existing at time travel is di- 
rected and performed would not 
meet requirement of “unusual cir- 
cumstances” prescribed by sec. 3 
of Travel Expense Act of 1949, as 
amended, 5 U.S.C. 836, for en- 
titlement to reimbursement of ac- 
tual expenses when maximum per 
diem allowance does not meet 
actual and necessary expenses of 
trip, inflated prices being com- 
mon to all travelers in high ex- 
pense area, normal, routine trav- 
el in area is usual rather than 
unusual circumstance prescribed 
by sec. 3 for reimbursement of 
GORE PEN nc nnscnccsccce 


Air travel 


Credit card use—credit card sys- 
tem for procurement of passen- 
ger air transportation services 
which would require issuance 
of transportation request after 
travel had been performed, ne- 
cessitate changes in uniform 
billing and payment proce- 
dures, and jeopardize controls 
designed to minimize use of in- 
direct route and unauthorized 
transportation services is not 
CR iicnicctttintimniiiwn 
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Reservation penalties—liability— 
recovery—‘“no-show” penalty 
charges imposed by airlines 
when Govt. personnel fail to 
use or cancel reservations and 
which are paid by Govt. may 
not be recovered by involuntary 
collections from current pay of 
members of uniformed services 
as erroneous payments under 
authority of 5 U.S.C, 46d, term 
“erroneous payments” in that 
section denoting payments 
which are incorrect, contain 
error, or otherwise deviate 
from law or regulation under 
which payment is made ; there- 
fore, “no-show” penalty pay- 
ments having been correctly 
made, even though Govt. in- 
curred expense for which mem- 
ber is liable, involuntary col- 
lection from current pay of 
member to recover indebtedness 
may not be made under author- 
ity of 5 U.S.C. 46d, member’s 
indebtedness to U.S. being re- 
sult of his negligence or mis- 
conduct and not result of any 
amounts having been paid in 
error on behalf of member by 
ID: sis ascinctgesnichinelidatelitibintidasiaiiats 
availability — lapsed 
appropriations—practice of State 
Department in charging expired 
appropriation for overseas travel 
costs, after travel had been per- 
formed in succeeding fiscal year 
and original travel orders which 
designated succeeding appropria- 
tion for obligation had been can- 
celed, on basis of sec. 10, act of 
Aug. 1, 1956, 5 U.S.C. 1700, 
which authorized charging of 
travel and transportation costs 
to appropriation current at time 
travel begins, is not proper in 
absence of anything in act or its 
legislative history that indicates 
that after fiscal year appropria- 
tion has expired it retroactively 
may be obligated to cover travel 
costs incurred in subsequent fiscal 
year, and, therefore, while no ad- 
justment action will be taken in 
connection with previous travel 
costs which were improperly 
charged, in future travel costs 
may not be charged to ex- 
pired appropriations._..._....__. 


Military personnel 


Authorization—Subsequent to rec- 
ord correction—issuance of 
amendatory orders long after 
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correction of military record 
and acceptance by member of 
settlement, which under 10 
U.S.C. 1552(c) satisfied claim 
resulting from correction, to 
provide mileage, monetary al- 
lowances in lieu of transporta- 
tion of member's dependents, 
and dislocation allowance was 
without effect to entitle mem- 
ber to permanent change of sta- 
tion allowances, approval by 
Sec. of Air Force of recom- 
mendations of Board for Cor- 
rection of Military Records 
under authority of 10 U.S.C. 
1552 to show that officer was 
not released from active duty, 
nor passed over for promotion 
making no reference to perma- 
nent change of station, and 
instructions to discharge mem- 
ber from enlisted status and 
restore him to commissioned 
grade failing to indicate that 
travel was involved; there- 
fore, amendatory orders inde- 
pendently directing correction 
not considered by board did not 
entitle officer to permanent 
change of station allowances 
and action should be taken to 
recover payments made under 
| amendatory orders... ---- 
Between residence and headquar- 
ters—officers who are assigned 
to Armed Forces Courier Serv- 
ice located in Pentagon from 
where they depart with classi- 
fied material they are escorting 
for National Airport via Govt. 
vehicle and return from Friend- 
ship International Airport by 
air carrier trucking service— 
special delivery service and not 
regularly scheduled limousine 
service for convenience of all 
airline passengers—-may not be 
reimbursed transportation ex- 
pense involved for round-trip 
| travel between Pentagon and 
residences, in view of fact that 
Pentagon is not terminal of 
carrier incident to either de- 
parture or return travel of 
officers and, therefore, there is 
no authority to reimburse offi- 
cers for travel normally re- 
quired between home and place 


Change of station status—under 
ordered change in duty assign- 
ments from point within city 
and county of Honolulu, which 
embraces Island of Oahu, 
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Hawali, to Dist. of Honolulu, 
corresponding to urban area of 
city of Honolulu, move by mem- 
ber of uniformed services to 
Honolulu, which required 
temporary occupancy of hotel 
accommodations for himself 
and family, entitles member to 
payment for travel, temporary 
lodging, dependents’ travel, 
and dislocation allowance, 
change in duty assignments 
constituting permanent change 
of station within purview of 
par. 1150-10a, Joint Travel 
Regs., and, although city and 
county of Honolulu has fea- 
tures of incorporated city, it, 
nonetheless, has dual type gov- 
ernment combining features of 
county with those of munici- 
pality and, therefore, transfer 
of member to official station 
within boundaries of Dist. of 
Honolulu constitutes perma- 
nent change of station... _- 


Dependents—time of accrual of 


right—Navy officer married 
while on authorized leave who 
traveling by privately owned 
vehicle, under orders directing 
him to report to ship without 
specifying reporting date or 
mode of transportation to be 
used, reports to new permanent 
duty station prior to expira- 
tion of leave and authorized 
travel time may be paid mone- 
tary allowance in lieu of trans- 
portation for travel of wife, 
determination of effective date 
of travel orders under par. 
3003-—1b, Joint Travel Regs., 
being on basis of actual com- 
mercial carrier (rail) sched- 
ules rather than in accordance 
with Navy Travel Instructions 
providing that travel time by 
privately owned automobile in 
excess of authorized travel by 
common carrier will be added 
to date of detachment, and offi- 
eer having been married on 
date he was required to com- 
mence travel in order to reach 
destination on date he re- 
ported, had dependent on ef- 
fective date of orders within 
meaning of par. 7060-2 and is 
entitled to reimbursement for 
cost of dependent’s travel___- 


Leaves of absence—station change 


consequence of leave—travel of 
member of armed services of 
U.S. incident to grant of 
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emergency leave under perma- 
nent change of station orders, 
where less than 60 days remain 
to complete overseas tour of 
duty, is regarded as travel per- 
formed on public business en- 
titling member to receive ap- 
propriate change of station 
travel allowances, regulation 
authorizing permanent change 
of station order constituting 
administrative determination 
that return of member to his 
overseas station is not war- 
ranted, determination that 
does not exceed authority 
granted military Secretaries 
in sec. 303(a), Career Com- 
pensation Act of 1949, as 
amended, 87 U.S.C. 253(a), to 
prescribe regulations for uni- 
formed services............-. 
Local travel—vicinity of duty sta- 
tion—member of uniformed 
services who is assigned to 
permanent duty station (West- 
over Air Force Base) to per- 
form investigations in definite 
area encompassing part of a 
State (western half of Massa- 
chusetts) and all cities therein 
and who, while traveling in 
area and receiving subsistence 
allowance, has to procure meals 
is not required to have all 
travel in area regarded as in 
“immediate vicinity’ of duty 
station so as to be precluded 
under par. 6450, JTR, from 
reimbursement for meals ; how- 
ever, travel to city (Spring- 
field) which ts 18 miles away 
and takes 38 minutes of actual 
travel time where noon meal is 
procured is not travel away 
from duty station under 87 
U.S.C. 404 and par. 4205-4, 
JTR, and reimbursement for 
meal is not authorized, but al- 
lowance for meals at other 
places outside immediate vicin- 
ity of Base is proper, less pro- 
rated reduction from subsist- 
ence allowance for such meals_ 
Reserve Officers’ Training Corps— 
summer training—Naval Re- 
serve Officers’ Training Corps 
students who return home up- 
on completion of their college 
spring semester prior to re- 
porting for summer training 
may be paid travel allowances 
in connection with travel un- 
der competent orders from 
home to summer training area 
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Retirement — entitlement 


Military personnel— Continued 


and return, as well as when 
traveling from their NROTC 
unit to summer training, as 
provided by pars. 5001 and 
5002 of Naval Travel Instruc- 
tions, in view of 37 U.S.C. 
422(c) authorizing for such 
students allowances provided 
under 37 U.S.C. 404 for Naval 
Academy midshipmen, and 
midshipmen being eligible for 
travel allowances when ordered 
from home while in leave 
status to training duty and re- 
turn prior to reporting to Acad- 
emy, students, although not in 
comparable leave status while 
at home, may be paid travel 
allowances, orders directing 
their attendance at summer 
training involving ‘‘travel 
while under orders” for train- 
ing, irrespective of whether 
travel is performed from home 
or college to training duty 
IE sctastittnirtatetcinttacananepcie tenia 
Reservists—release from active 
duty—enlistment at other than 
last duty station—Reserve offi- 
cer who incident to involun- 
tary release to inactive duty 
with readjustment pay has 
right under 4158-la, Joint 
Travel Regs., to select home 
for purpose of entitlement to 
transportation and travel al- 
lowances but who voluntarily, 
after break in service, enlists 
at other than last duty station 
prior to completion of travel 
to selected home is not entitled 
to allowances for own travel 
from place of release from ac- 
tive duty to place of enlist- 
ment, such travel having been 
performed for personal reasons 
while out of service and not 
having been authorized inci- 
dent to either release from ac- 
tive duty or to enlistment____ 
estab- 
lished at time of retirement— 
member of uniformed services 
stationed overseas who upon 
retirement delayed return to 
home of selection for a year 
during which time daughter be- 
came 5 years of age is not en- 
titled to monetary allowance 
in lieu of transportation for 
land portion of daughter's 
travel under par. 7008, Joint 
Travel MRegs., authorizing 
transportation of dependents 5 
years of age or over, pars. 
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4158-1 and 7012-1 providing 
for entitlement to transporta- 
tion of member and dependents 
as of when he retires, and 
while performance of travel is 
permitted within 1 year after 
member’s termination of ac- 
tive duty, his travel rights 
accrue as incident of and at 
time of retirement, and delay 
in travel does not establish ad- 
ditional period of time during 
which home of selection travel 
rights may be increased or de- 
creased by events occurring 
Subsequent to retirement__ 
Sports, ete., events—Air Force 
members who in connection 
with sports programs attend 
coaches’ and officials’ training 
schools under temporary duty 
orders designating them as 
command supervisors are not 
entitled to per diem and trans- 
portation payments, even 
though par. 18c, Air Force Reg. 
No. 34-47, dated May 31, 1961, 
authorizing sports programs, 
provides travel and per diem 
expenses for command super- 
visor who is in charge of sports 
team, members having been as- 
signed to teams for training 
and not to assume command, 
and mere designation on travel 
orders of members as command 
supervisor, absence perform- 
ance of that duty, does not en- 
title them to travel at Govt. 
expense; therefore, temporary 
duty of trainees not constitut- 
ing public business as contem- 
plated in par. 3050, Joint Trav- 
el Regs., issued pursuant to 
sec. 803, Career Compensation 
Act of 1949, as amended, 37 
U.S.C. 253, appropriated funds 
may not be used to pay travel 
and per diem expenses of mem- 


Taxicabs—between lodging and tem- 
porary duty point—unusual circum- 
stances—use of taxicabs by mem- 
bers of uniformed services for 
travel between their lodging and 
place of temporary duty when 
lodging is so remote from tem- 
porary duty station that it is 
not reasonably accessible by 
public conveyance and when 
travel requires excessive ex- 
penditure of personal ‘funds is 
considered travel on _ official 
business to entitle members to 
reimbursement for actual ex- 


penses provided that expenses 
are administratively approved 
Transfer at member’s request— 
Navy enlisted member whose 
change of duty station orders 
pending transfer to Fleet Re- 
serve and subsequent release to 
inactive duty were issued at 
his request, conditioned on ac- 
ceptance of allowances to cover 
move to home of selection and 
execution of irrevocable waiver 
to future claim for travel or 
transportation expenses is not 
entitled to travel allowances 
incident to transfer to separa- 
tion activity in area of home 
of selection, as character of 
orders issued at request of and 
for convenience of member was 
permissive rather than direc- 
tive, precluding payment of 
travel allowances subsequent to 
date of waiver to entitlement 
to further travel allowance 
payments 
Travel status—travel of member 
of armed services of U.S. inci- 
dent to grant of emergency 
leave under permanent change 
of station orders, where less 
than 60 days remain to com- 
plete overseas tour of duty, 
is regarded as travel performed 
on public business entitling 
member to receive appropriate 
change of station travel allow- 
ances, regulation authorizing 
permanent change of station 
order constituting administra- 
tive determination that return 
of member to his overseas sta- 
tion is not warranted, deter- 
mination that does not exceed 
authority granted military Sec- 
retaries in sec. 303(a), Career 
Compensation Act of 1949, as 
amended, 37 U.S.C. 253(a), to 
prescribe regulations for uni- 
formed services 
Miscellaneous expenses—reservation 
penalty—paid by the Government— 
collection — ‘‘no-show”’ penalty 
charges imposed by airlines when 
Govt. personnel fail to use or 
cancel reservations and which 
are paid by Govt. may not be re- 
covered by involuntary collec- 
tions from current pay of mem- 
bers of uniformed services as 
erroneous payments under au- 
thority of 5 U.S.C. 46d, term 
“erroneous payments” in that sec- 
tion denoting payments which 
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Parking fees. 



















































are incorrect, contain error, or 
otherwise deviate from law or 
regulation under which payment 
is made; therefore, “no-show” 
penalty payments having been 
correctly made, even though 
Govt. incurred expense for which 
member is liable, involuntary col- 
lection from current pay of mem- 
ber to recover indebtedness may 
not be made under authority of 
5 U.S.C. 46d, member’s indebted- 
ness to U.S. being result of his 
negligence or misconduct and not 
result of any amounts having been 
paid in error on behalf of mem- 
bed bp Qett..naccndnccesdsetene 
Overseas employees—return for rea- 
sons beyond employee’s control— 
removals, suspensions, ete.—trans- 
portation of household effects of 
overseas employee in excess of au- 
thorized weight allowance inci- 
dent to reduction-in-force action 
which, on appeal, is determined 
to have been improper, does not 
come under back pay act of 
Aug. 24, 1912, as amended, 5 
U.S.C. 652, which authorizes only 
payment of compensation not in- 
cidental expenses for improper 
removals, but must be considered 
as transportation incident to re- 
turn of overseas employee for rea- 
sons beyond his control, subject 
to weight allowance limitations 
in sec. 7 of Administrative Ex- 
penses Act of 1946, 5, U.S.C. 
73b-8, and E.O. No. 9805, as 
amended, therefore, employee 
may not be relieved of payment 
for excess weight costs in trans- 
portation of his household effects 
to U.S. and return to overseas 
station upon restoration to duty_ 
(See Fees, parking, 
privately owned vehicles) 

Return to official station for hospitali- 
zation, etc.—reimbursement for re- 
turn to temporary duty station— 
although sec. 6.5b, Standardized 
Govt. Travel Regs., is silent about 
returning an employee at Govt. 
expense to temporary duty sta- 
tion he left when incapacitated 
for duty, fact that regulation per- 
mits administrative allowance of 
travel expenses, when authorized 
or approved, for return to head- 
quarters of employee incapaci- 
tated by illness or injury not due 
to own misconduct, there is no 
basis to require employee to place 
himself back at point of inter- 
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rupted temporary duty at own 
expense, as it is immaterial 
whether another employee or 
same employee completes tempo- 
rary duty assignment; therefore, 
employee who had been returned 
to official station at Govt. ex- 
pense for medical treatment may 
be reimbursed for cost of return- 
ing to complete temporary duty 
assignment. B-126546, Mar. 13, 
1956, modified____- aaitinnintonianties 


TREATIES 
Construction—agreement 


between 
State Dept. and Federal Republic 
of Germany to provide for pro- 
spective payment of cost of clean- 
ing municipal streets adjacent to 
property occupied by U.S. Forces 
and imposed by municipalities on 
all owners and occupiers of prop- 
erty is not precluded under provi- 
sions of Bonn Conventions ex- 
empting U.S. from payment of 
taxes and providing for free use 
of those facilities and services 
enjoyed by residents without 
charge in view of State Dept. con- 
struction that terms of treaty do 
not exempt Forces from payment 
of street cleaning charges as- 
sessed by political subdivisions of 
Federal Republic of Germany_.. 


UNIFORMS 
Military personnel 


Reservists 
Qualification 
Extended active duty allow- 
ance — restriction that 
duty performed by Reserve 
officers of Armed Forces 
within 2 years after trans- 
fer from Regular compo- 
nent does not qualify offi- 
cers for $100 extended ac- 
tive duty uniform allow- 
ance authorized under 37 
U.S.C. 416(b) having been 
removed by act of Sept. 7, 
1962, effectivé Nov. 1, 
1962, deferment of pay- 
ment of allowance is not 
required after Oct. 31, 


Maintenance allowance—for- 
mer Regular officers of 
Armed Forces transferred 
to Reserve components 
upon satisfying 4-year 
service requirement of 37 
U.S.C. 416(a) are entitled 
to $50 reimbursement 
quadrennial uniform main- 
tenance allowance, re- 






Page 


163 


655 


INDEX—DIGEST 


UNIFORMS— Continued Page | VEHICLES 
Military personnel—Continued Privately owned—parking fees. 


Reservists— Continued 
Qualification—Continued 
striction that duty per- 
formed within 2 years 
after separation from Reg- 
ular component may not 
be used to qualify for al- 
lowance having been re- 
moved by act of Sept. 7, 
1962, effective Nov. 1, 
a ee ie 


UNIONS 


Federal service 
Arbitration services 
Contracting procedures 
Services of arbitrators under 
sec. 11 of B.0. No. 10988, 
concerning Federal service 
employee-management co- 
operation, to investigate, 
supervise, and render ad- 
visory decisions on mat- 
ters of union recognition, 
free from supervision or 
control by Govt., are non- 
personal services which 
may be procured by con- 
tract rather than services 
required to be procured 
under consultant employ- 
ment authority in sec. 15 
of Administrative Ex- 
penses Act of 1946, 5 
U.S.C. 55a, and, therefore, 
fee limitations applicable 
to consultant hire do not 
preclude employment of 
arbitrators by contract at 
rates commensurate with 
those paid in private la- 
bor-management fields___ 
Execution of nonpersonal 
service contracts for em- 
ployment of arbitrators 
pursuant to E.O. No. 
10988, relating to Federal 
service employee-manage- 
ment cooperation, on gen- 
eral “when needed” basis 
with Dept. of Labor rather 
than on individual agency 
basis would not comply 
with sec. 11 of order spec- 
ifying “employment by 
the agency concerned”; 
therefore, notwithstand- 
ing administrative conven- 
fence of general contracts, 
particular agency requir- 
ing services of arbitrators 
should execute individual 
contracts for arbitration 
a 


(See Fees, parking, privately 
owned vehicles) 


VESSELS 


(See Maritime Matters, vessels) 


VOLUNTARY SERVICES 


Personal funds for unauthorized obli- 
gations—in absence of specific 
authority in Post Office Depart- 
ment Appropriation Act (Title 
II, Pub, L. 87-575), or any other 
statute, authorizing exception to 
general rule that Govt. may not 
pay subsistence expenses of or 
furnish free food to civilian em- 
ployees at headquarters in addi- 
tion to regular compensation, 
even though work may be per- 
formed under unusual conditions, 
reimbursement may not be made 
to official of Post Office Dept. who 
made himself voluntary creditor 
of U.S. by expenditure of per- 
sonal funds to provide food for 
employees required to remain on 
duty beyond regular official duty 
hours, 5 U.S.C. 71 prohibiting 
any civil officer of Govt. from re- 
ceiving any compensation or pre- 
requisites beyond compensation 
allowed by law 

Prohibition—installation in 
tional Zoo by nonprofit organiza- 
tion of coin-operated audio-tour 
system, income to be used for 
teach-training program and 
guidebook, is unauthorized ab- 
sent Congressional approval, ar- 
rangement involving grant to 
organization of concession or 
privilege to use Govt-owned prop- 
erty is subject to statutory pro- 
visions governing public con- 
tracts and to sec. 321 of act of 
June 30, 1932, 40 U.S.C. 303(b), 
requiring payment of monetary 
consideration for valuable privi- 
lege that is for deposit in Treas- 
ury and which would not be avail- 
able unless appropriated by Con- 
gress, and teach-training program 
and guidebook, if not deemed con- 
sideration for concession, would 
amount to voluntary’ services 
which under sec. 3679, R.S., 31 
U.S.C. 665(b), could not lawfully 
be accepted; therefore, author- 
ization to enter into agreement 
for installation in Zoo of audio- 
tour system should be requested 
of Congress. 


VOUCHERS AND INVOICES 


Supporting documents—credit cards— 
air travel. (See Credit Cards, 
air travel, propriety) 
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WAIVERS 
Effect—Navy 


Statutory 





enlisted member 
whose change of duty station 
orders pending transfer to Fleet 
Reserve and subsequent release 
to inactive duty were issued at 
his request, conditioned on ac- 
ceptance of allowances to cover 
move to home of selection and ex- 
ecution of irrevocable waiver to 
future claim for travel or trans- 
portation expenses is not entitled 
to travel allowances incident to 
transfer to separation activity in 
area of home of selection, as 
character of orders issued at re- 
quest of and for convenience of 
member was permissive rather 
than directive, precluding pay- 
ment of travel allowances subse- 
quent to date of waiver to en- 
titlement to further travel allow- 
anes payments.....ccceccccocoe 
rights — transfers re- 
quested—transfer orders issued 
at request of Navy enlisted man 
returning him from overseas duty 
station to separation activity in 
area of home of selection pend- 
ing transfer to Fleet Reserve in 
consideration of waiver to en- 
titlement to other than transpor- 
tation and travel allowances to 
home of selection are not com- 
petent orders contemplated by 
sec. 303, Career Compensation 
Act of 1949, 37 U.S.C. 253, which 
authorize payment of travel and 
transportation allowances upon 
permanent change of station, but 
rather constitute permissive or- 
ders in view of choice member 
had up to time of departure from 
his overseas duty station, or at 
least until his execution of walv- 
er, of complying with or reject- 
ing orders; therefore, transfer 
orders, which were not competent 
orders, were effective only as 
assignment to duty at activity 
of member's choice............ 


Vested rights—record corrections— 


widow of deceased member of 
uniformed services who obtained 
correction of records for entitle- 
ment to additional survivorship 
annuity benefits under second 
election which was canceled when 
original election on behalf of 
widow and child was administra- 
tively reinstated may not have 
general rule which precludes im- 
pairment of vested rights applied 
so as to retain benefits of original 
election and also have records 
corrected to obtain benefits of 
second election ; therefore, recov- 
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ery of annuity overpayments re- 
sulting from records correction 
may not be waived under 10 
U.S.C. 1442 and liquidation of 


debt is required__......--.-... * 
WITNESSES 
Court fees. (See Courts, wit- 


nesses, fees) 


WORDS AND PHRASES 
“Basic compensation” —cost-of-living 


allowances which are paid to em- 
ployees in overseas areas pursu- 
ant to administrative regulation 
are not part of employees’ basic 
compensation and, therefore, in 
application of $10,000 dual com- 
pensation limitation in sec. 212 
of Economy Act of 1932, 5 U.S.C. 
59a, cost-of-living allowances 
paid to overseas employees who 
are concurrently receiving retired 
pay and civilian compensation 
are not for inclusion.......... 


“Civilian pay”—term “civilian pay” 


as used in 5 U.S.C. 59a(b), 
which exempts any person whose 
retired pay, plus civilian com- 
pensation amounts to less than 
$10,000 from restriction of 5 
U.S.C. 59a(a) limiting entitle- 
ment to receipt of retired pay and 
civilian compensation to $10,000 
may be regarded as “basic com- 
pensation”, decisions of Comp- 
troller General of U.S. which 
have held that term “annual rate 
of compensation” as used in 5 
U.S.C. 59a(a) refers to “basic 
compensation” being also appli- 
eable to term “civilian pay” as 
used in 5 U.S.C. 59a(b)--_---. 


“Day, calendar”—although in deter- 


mining overtime work for wage 
board employees under sec. 23 of 
act of Mar. 28, 1934, as amend- 
ed by sec. 201 of Work Hours Act 
of 1962, 5 U.S.C. 683c, calendar 
day should, whenever adminis- 
tratively feasible, be defined as 
from midnight to midnight and 
calendar week as Sunday through 
Saturday, to avoid problems in- 
volving employees with uncom- 
mon tours of duty, 24-hour pe- 
riod may be treated as day and 
any consecutive 7-day period 
may be treated as week____._.. 


“Erroneous payments”—‘‘no-show” 


penalty charges imposed by air- 
lines when Govt. personnel fail 
to use or cancel reservations and 
which are paid by Govt. may not 
be recovered by involuntary col- 
lections from current pay of 
members of uniformed services 
as erroneous payments under 
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authority of 5 U.S.C. 46d, term 
“erroneous payments” in that sec- 
tion denoting payments which are 
incorrect, contain error, or other- 
wise deviate from law or regu- 
lation under which payment is 
made ; therefore, ‘no-show” 
penalty payments having been 
correctly made, even though Govt. 
incurred expense for which mem- 
ber is liable, involuntary collec- 
tion from current pay of member 
to recover indebtedness may not 
be made under authority of 5 
U.S.C. 46d, member’s indebted- 
ness to U.S. being result of his 
negligence or misconduct and not 
result of any amounts having 
been paid in error on behalf of 
member ti Gettin cttccadasnwce 
“Grade” or “grades”—employee 
who, after voluntary transfer 
without break in service from 
postal field service position to 
classification act position is re- 
duced in grade may not have time 
in postal fleld service position 
counted toward 2 years’ con- 
tinuous service in same or higher 
grade as condition of eligibility 
for salary retention under sec. 
507 of Classification Act of 1949, 
as amended, 5 U.S.C. 1107, in 
view of terms “grade’’ or 
“grades” used in sec. 507 (a) (4), 
which are used in connection with 
classification act positions rather 
than positions in postal field 
SUUEED sckikasdininitimedicnteingis 
“Immediate vicinity” of duty sta- 
tien—member of uniformed serv- 
ices who is assigned to permanent 
duty station (Westover Air Force 
Base) to perform investigations 
in definite area encompassing 
part of a State (western half of 
Massachusetts) and all cities 
therein and who, while traveling 
in area and receiving subsistence 
allowance, has to procure meals 
is not required to have all travel 
in area regarded as in “immedi- 
ate vicinity” of duty station so 
as to be precluded under par. 
6450, JTR, from reimbursement 
for meals ; however, travel to city 
(Springfield) which is 18 miles 
away and takes 38 minutes of ac- 
tual travel time where noon meal 
is procured is not travel away 
from duty station under 37 U.S.C. 
404 and par. 4205-4, JTR, and 
reimbursement for meal {s not au- 
thorized, but allowance for meals 
at other places outside immediate 
vicinity of Base is proper, less 
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prorated reduction from subsist- 
ence allowance for such meals_-_ 
“Parking fees”—charges incurred by 
itinerant civilian employee for 
parking privately owned automo- 
bile in garage because of limited 
parking on public streets at tem- 
porary duty station under travel 
orders which authorized use of 
privately owned automobile on 
mileage basis as being advantage- 
ous to Govt. may be considered 
reimbursable under amendment to 
sec. 4, Travel Expense Act of 
1949, act of Aug. 14, 1961, 5 
U.S.C. 837, which added term 
“parking fees’ to items which 
may be reimbursed since legisla- 
tive history of amendment does 
not indicate any intent to re- 
strict fees to daytime parking or 
otherwise limit cost or time; 
therefore, even though term “‘stor- 
age charges” for parking auto- 
mobiles in garages or commercial 
facilities is not synonymous with 
“parking fees,” if it is adminis- 
tratively determined that garage 
was used on “in and out” basis 
with charges made only for time 
that facilities were used payment 
ip GmeG iain Ses 
“Permanent change of station’”—Re- 
serve members of Navy who, 
when home port or home yard of 
vessel to which they are assigned 
is changed incident to process of 
releasing them from active duty, 
move their dependents to another 
location have not had change of 
station which bears any relation 
to performance of duty aboard 
vessel or at home port to con- 
stitute permanent change of sta- 
tion under sec. 303(c), Career 
Compensation Act of 1949, 87 
U.S.C. 253(c), for entitlement to 
dislocation allowance, and fact 
that members were not released 
from duty until approximately 1 
month after effective date of 
change of home port does not af- 
ford any basis for conclusion that 
change was for any purpose other 
than release of members from ac- 
CO Gs nnintiaeemencnaenannn 
“Public  facilities’—buildings at 
county airport rented to commer- 
cial enterprises to provide reve- 
nue for maintenance and opera- 
tion of airport and vacant build- 
ings representing potential in- 
come source which were damaged 
during hurricane along with 
buildings directly used for airport 
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functions are sufficiently integral 
and essential to airport to be con- 
sidered “public facilities” eligible 
for Federal financial assistance 
under 42 U.S.C. 1855-1855g, for 
emergency repairs in view of rec- 
ord which indicates that when 
support buildings were deeded to 
county by Federal Govt. agree- 
ment required that they be kept 
in good repair and that income 
from all buildings is essential to 
maintenance and operation of 
airport which can be reused by 
Federal Govt. in event of national 
emergency ; therefore, no excep- 
tion will be taken to use of 
Federal funds for emergency re- 
pairs to airport buildings 
“Purchase”—although payment for 
destruction of aircraft under Fed- 
eral Aviation Agency rental con- 
tracts obligating Agency to pay 
for destruction of aircraft would 
not constitute ‘“‘purchase” of air- 
craft within appropriation limi- 
tation on specific number of air- 
craft that can be purchased, if 
Agency acquires remains of air- 
craft and makes it usable aircraft 
such action constitutes ‘“‘pur- 
chase’ within limitation 
“Salary standing”—employee who, 
after voluntary transfer without 
break in service from classifica- 
tion act position under which he 
had salary retention rights to 
postal service, is reduced in sal- 
ary in his postal field service 
position after effective date of 
salary retention benefits applica- 
ble to postal employees in 39 
U.S.C. 3560 is precluded from 
having his service in classification 
act position counted toward 2 
continuous years of service re- 
quirement for salary retention 
eligibility in view of specific lan- 
guage in 39 U.S.C. 3560(b) (4) 


requiring 2 continuous years of 
service “in the postal field 
service’ and of definition 
“salary standing” in 89 U.S.C. 
8560(a) (1) which excludes salary 
and grade of classification act 
positions 

“Temporary”’—sea duty pay 
Navy enlisted crew members of 
submarines during 150-day period 
submarines are undergoing al- 
terations and repairs, and berth- 
ing and messing facilities aboard 
crafts are inoperative but avail- 
able nearby, may not be paid on 
basis that due to peculiarities of 
construction, submarine  over- 
hauls present entirely different 
problems than those considered in 
40 Comp. Gen. 618, departure 
from the construction of term 
“temporarily” as used in sec. 
2(a) (1) (ii) of B.0. No. 10821 to 
mean period not in excess of 90 
days being unwarranted, as 
period of time during which fa- 
cilities are temporarily out of 
operation within meaning of Ex- 
ecutive order should not vary on 
basis of type vessel involved, and, 
also, extent of term should be 
same for all members whether as- 
signed to vessels or submarines--_ 

“Week, calendar”—although in de- 
termining overtime work for 
wage board employees under sec. 
23 of act of Mar. 28, 1934, as 
amended by sec. 201 of Work 
Hours Act of 1962, 5 U.S.C. 6738c, 
calendar day should, whenever 
administratively feasible, be de- 
fined as from midnight to mid- 
night and calendar week as Sun- 
day through Saturday, to avoid 
problems involving employees 
with uncommon tours of duty, 
24-hour period may be treated as 
day and any consecutive 7-day 
period may be treated as week... 
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